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A thing is right when it tends to preserve the integrity, stability, and
beauty of the biotic community. It is wrong when it tends otherwise.
- The Land Ethic. 1
I.

INTRODUCTION

The natural landscaping "movement ' 2 has taken root and its
adherents are a varied lot. Attend any one of the many seminars
held on natural landscaping, prairie restoration, xeriscaping, or
wildflower propogation, and you will be with suburban yuppies,
week-end ecologists, and seniors whose retirement hobby is gardening. At the seminars you will also encounter hard-core professional
scientists and botanists interested in preserving the gene pools of
endangered and threatened plant species and the restoration of ecosystems. There will be some natural landscapers wearing tie-dyed
3
tee-shirts who look as if they just left a Grateful Dead concert.
In the Northeast, these people are re-creating the dense layers
of the native American deciduous forest; they replace lawns with
understory species like dogwood, wild azaleas and native shrubs,
ferns and woodland wildflowers. Midwesterners are re-creating na-

tive tallgrass and shortgrass prairies. Arizonians are landscaping
with Sonoran desert native species like giant saguaro, multistemmed ocotilo, and prickly pear cactus. They all share a common
goal - to harmonize gardening and landscaping practices with
4
Nature.
Many natural landscapers, however, face municipal weed inspectors who challenge their right to "garden in Thoreau's Tradition."5 These conflicts are the unfortunate result of the collision of
1. ALDo LEOPOLD, THE SAND COUNTY ALMANAC, WITH OTHER ESSAYS ON

CONSERVATION FROM ROUND RIVER 240 (enlarged ed. 1966) [hereinafter
ALMANAC].
2. J. Madeleine Nash, Gardening Nature's Way: Back-To-Natives Movement is Bringing Ecological Harmony To the American Backyard, TIME, May
17, 1993, at 55-67.
3. June Cavarretta, Back To Nature,PrairiePlants Grow on You Wandering Through the Wildflowers, CHI. TRIB., July 26, 1992, Northwest Issue at 3.
4. Nash, supra note 2, at 55-57.
5. MICHAEL POLLAN, SECOND NATURE, A GARDENER'S EDUCATION 56

(1991). Natural gardeners have cause to be afraid. For years, five natural landscapers have engaged in what has turned out to be a David and Goliath federal
court battle with the City of Chicago over its weed law. Schmidling v. City of
Chicago, No. 91 C 3506, 1992 WL 14112 (N.D. Ill. Jan. 15, 1992), aff'd, 1993 WL
272408 (7th Cir. July 22, 1993). See infra note 90-102 and accompanying text for
a discussion of this case. Chicago actively prosecutes those natural landscapers
it selects and seeks heavy fines under its weed ordinance which provides "any
person who violates [it] shall be subject to a fine of not less than $50.00 nor more
than $150.00. Each day that such violation continues shall be considered a separate offense." CHICAGO, ILL., MUN. CODE § 7-28-120(a) (1992). The fines can be
significant. In City of Chicago v. Wojciechowski, 90 MC1 322079 (Cir. Ct. of
Cook County, Ill. Crim. Dept., 1st Dist.), the City seeks a fine in excess of
$125,000.00. See POLLAN, supra,at 56; Pamela Sabastian, Mowers, Growers Now

The John Marshall Law Review

[Vol. 26:865

opposing forces; those who favor a return to a harmonic relationship with Nature against those who promote the myth of superabundance and the belief that "progress" is the process by which
the less ordered natural world is harnessed by people to create a
more ordered material environment. 6 This notion of progress based
on domination of Nature has its foundation in the "enlightened"
thinkers such as John Locke who wrote "land that is left wholly to
nature... is called, as indeed it is, waste." 7 This article argues that
this homocentric view of the world is ill-conceived and the use of
weed laws to prohibit natural landscapes is a manifestation of the
fundamental misunderstanding of humankind's proper place within
Nature.
To understand this article, however, one must first understand
the lexicon. Here are some important definitions:
Natural Landscaping - The practice of cultivating plants
which are native to the bioregion without resort to artificial methods of planting and care such as chemical fertilizer, mowing, watering other than by through natural processes (rain), with the goal of
harmonizing the landscape with the larger biotic community and
ecosystem of the immediate and surrounding bioregion. 8
Are QuarrelingOver the Back Fence - New Little 'Wildlife Habitats'Pop Up
Like Daffodils; CultivatorsAre Vexed, WALL ST. J., Apr. 17, 1991, § 1, at 1; Laurie Goering, PrairiesBeginning to Take Root in City, Suburban Yards, CHI.
TRIB., July 29, 1991, § 2, at 1; Sue E. Christian, Suburbs Try to Blend Tree-Lined
Streets With PrairieLawns, CHI. TRIB., May 2, 1993, § 2, at 1.
6. JEREMY RIFKIN, ENTROPY: A NEW WORLD ORDER 26 (1980).

7. Id. (quoting John Locke, The Second Treatise of Government, reprinted
in JOHN LOCKE, Two TREATISES OF GOVERNMENT 315 (Laslett ed., 1967)).

Im-

manuel Kant advocated a similar homocentric view of nature. See Immanuel
Kant, Duties Toward Animals and Spirits,reprintedin IMMANUAL KANT, LECTURES ON ETHICS 239 (L. Infield trans., 1963) ("Animals are not self-conscious
and are there merely as a means to an end. That end is man.").
8. Natural landscaping includes the more specific forms of the activity like
wildflower gardening, butterfly gardening, prairie restoration, and habitat gardening. Each specific variation of natural landscaping is based on the central
theme of gardening in a manner harmonious with Nature. See Nash, supra note
2, at 56; see SARA STEIN, NOAH'S GARDEN, RESTORING THE ECOLOGY OF OUR

OWN BACK YARDS 52-75 (1992); Mia Amato, Backyard Restoration; How To Garden As if Your Yard Were A Habitat... Which It Is, GARBAGE, Mar.-Apr. 1991,
at 50.
The practice of natural landscaping fits within the broader science of "landscape ecology." See ZEV NAVEH AND ARTHUR LIEBERMAN, LANDSCAPE ECOLOGY, THEORY AND APPLICATION 2-4 (1984) (describing the concept of landscape
ecology). In practice, landscape ecology combines the horizontal approach of
the geographer in examining the spacial interplay of natural phenomena with
the vertical approach of ecologist in studying the functional interplay of a given
site or ecotype. Id. at 3-4. Landscape ecology evolved in central Europe as a
result of the holistic approach adopted by geographers, ecologists, landscape
planners and managers who attempted to bridge the gap between humankind,
Nature, agriculture and urban systems. Id. at 2. The science of landscape ecology translates to the practice of natural landscaping.

1993]

Weed Laws

NaturalGarden - A smaller version of a natural landscape. In
its most simple terms, it is a garden planned and designed to work
with, rather than against, Nature. 9
9. See generally AMES WESLEY & JIM WILSON, LANDSCAPING WITH WILDFLOWERS: AN ENVIRONMENTAL APPROACH TO GARDENING (1992); KEN DRUSE,
THE NATURAL GARDEN 2-11 (1989); JOHN DIEKELMANN AND ROBERT SCHUSTER,
NATURAL LANDSCAPING DESIGNING WITH NATIVE PLANT COMMUNITIES (1982);
JEFF Cox, LANDSCAPING WITH NATURE: USING NATURE'S DESIGN TO PLAN YOUR

YARD 1-5 (1991) (an excellent source on the how and why of natural gardening);
KAREN ARMS, ENVIRONMENTAL GARDENING (1992); F. HERBERT BORMAN ET AL.,
REDESIGNING THE AMERICAN LAW, A SEARCH FOR ENVIRONMENTAL HARMONY

(1993).
Natural landscaping in America in a modern context dates from the 1960s.
For a general discussion of natural landscaping, see IAN L. MCHARG, DESIGN
WITH NATURE (1969) (providing a discussion of man's aesthetic relation with the
natural world); TAYLOR'S GUIDE To NATURAL LANDSCAPING (1992) (constitut-

ing a good general reference); WARREN G. KENFIELD, THE WILD GARDENER IN
THE WILD LANDSCAPE: THE ART OF NATURALISTIC LANDSCAPING (1966) (addressing the art of natural landscaping); LEON S. MINCKLER, WOODLAND ECOL-

OGY; ENVIRONMENTAL FORESTRY FOR THE SMALL OWNER (1975); R. Patterson,
Urban Forests, The Joys of Natural Landscaping, AMERICAN FORESTS, Mar.Apr. 1992, at 32-35, 70.
, In the West, natural landscaping finds its roots in the works of Irish landscape designer William Robinson. See WILLIAM H. ADAMS, NATURE PERFECTED: GARDENS THROUGH HISTORY 191-93 (1991). Robinson advocate "wild
gardening" and his book Wild Garden (1870) "encourage[s] the gardener to put
some beautiful life in his garden grass, shrubberies and half waste places, leaving it to each gardener's imagination and ability to create his own private wilderness." He advocated meadows covered with massive "drifts" of bluebells
and daffodils. Robinson wrote that gardens should conform to "every law of
Nature's own arrangement of living things." Id.at 190. English garden designer Gertrude Jekyll, Robinson's friend, shared his vision and influenced gardens around the world with the concept of informal plantings. THEODORE
JAMES, SPECIALTY GARDENS 163-64 (1992); see JANE BROWN, EMINENT GARDENERS, SOME PEOPLE OF INFLUENCE AND THEIR GARDENS 1880-1980, at 158-60

(1990) (commenting on the career and work of Jekyll). She worked tirelessly to
promote the idea and by the beginning of the 20th Century Jekyll's informal,
perennial border garden had replaced ribbon-bedding and the patterned bed in
England, Scotland, and Ireland. JAMES, supra,at 163-64. Landowners in Great
Britain continue to garden in the natural way advocated by Robinson and
Jekyll.
Gardens-both famous and not-so-famous-bespeak the Land Ethic as natural landscapes. For example, Sissinghurst Castle, in Kent, England, is surrounded by a natural landscape planted between 1930 and 1961. John Feltwell,
On the Wild Side, As NaturalisticGardens Come More Into Vogue, The Traditional Dividing Line Between Flowers and Weeds Is Becoming Blurred, L.A.
TIMES, Oct. 18, 1987, LA Times Mag. at 36A (quoting JOHN FELTWELL, THE NATNow maintained by the National Trust, SisURALIST'S GARDEN (1987)).

singhurst is probably the most visited garden in Britain. Id. Another famous
English natural garden is Hidcote Manor where plants are allowed their freedom to grow and there is a wild area in the valley called "Wilderness." Id.
Natural landscaping is being practiced today at some of Britains most treasured landmarks. In Surrey, King Henry VIII built Sutton Place. Although the
estate originally contained formal Tudor and Elizabethan gardens, in 1980 a
new complex of gardens with natural features was planted. As Feltwell describes the gardens:
The newly created 25 acre lake... attracts mallards, tufted ducks, pochard
and little ringed plovers that nest on the banks, while mandarin ducks find
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A plant growing other than in its natural bioregion-

alien.' 0
Weed - "A plant considered undesirable, unattractive or
troublesome, especially one growing where it is not wanted, as in a
garden.""
Weed Law - Any federal, state, county and local, statute, regulation or ordinance which limits the type or size of vegetation which
i2
grows or is cultivated on land within the jurisdiction.
a home among the old willows. The meadows are left free to blossom each
year with a startling array of wildflowers. Snipe, duck and swans visit the
wetter meadows. Old woods have been left untouched and are now managed for wildlife.... The wild garden was designed for special plants, as
Robinson preferred, and even mosses are brought to the forefront as a centerpiece in the moss or secret garden, ringing one of the trees - a most
original feature, seen hardly anywhere else in the gardens.
Id.
Perhaps England's most famous natural landscaper was Sir Winston
Churchill. On the north downs in Kent, Churchill made Chartwell his country
home. There he created pools of water and used tons of rock to naturalize the
garden. He loved the wildlife attracted by his garden including fox and baggers,
and his beloved butterflies. After the war, Churchill released between 1,000
and 1,500 butterflies into his garden each spring. The brick summer house at
Chartwell was converted into a butterfly roost using the wooden seats as
benches on which to raise caterpillars. Sir Winston would sit for hours watching the insects hatch and then he would release them into his garden. Rare and
endangered species of butterfly, like the black-veined white butterfly, were
raised at Chartwell. Id
10. LAURA C. MARTIN, THE WILDFLOWER MEADOW BOOK: A GARDENER'S
GUIDE 28 (2d ed. 1990).
11. AMERICAN HERITAGE DICTIONARY OF THE ENGLISH LANGUAGE 1370 (3d
ed. 1992); see also WEBSTER'S NEW UNIVERSAL UNABRIDGED DICTIONARY 2075

(2d ed. 1979) (defining a weed as "any undesired, uncultivated plant that grows
in profusion so as to crowd out a desired crop, disfigure a lawn, etc."). It should
be noted that many laws specifically define "weed" within the statutory
scheme. See FREDERICK H. MONTGOMERY, WEEDS OF NORTHERN UNITED
STATES AND CANADA at xiii (1964).
12. Most states, as well as the federal government, have noxious weed laws
in force, the primary and often sole stated objective of which is to protect crops
from harmful plants. See generally ALDEN S. CRAFT, MODERN WEED CONTROL
(1975) (describing the effect of pest plants on agriculture); LAWRENCE J. KING,
WEEDS OF THE WORLD, BIOLOGY AND CONTROL (1966) (assessing the adverse
impact of pest plants on crops).
Noxious weed laws generally list the specific plants by common and scientific name that are illegal or provide a description of the characteristics that
compel the classification as illegal. See generally 3 AM. JUR. 2D Agriculture § 51
(1986). For example, the Federal Noxious Weed Act of 1976, 7 U.S.C. § 2802,
defines noxious weed as:
(A]ny living stage (including but not limited to, seeds and reproductive
parts) of any parasitic or other plant of a kind, or subdivision of a kind,
which is of foreign origin, is new to or not widely prevalent in the United
States, and can directly or indirectly injure crops, other useful plants, livestock, or poultry or other interests of agriculture, including irrigation, or
navigation or the fish and wildlife resources of the United States or the
public health.
Id § 2802(c). For a list of plants that the Department of Agriculture declares to
be noxious weeds under this act see 7 C.F.R. § 360.200 (1992). Congress recently
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The Land Ethic, espoused by Aldo Leopold,13 is the central
enacted an amendment to the Noxious Weed Act to control "undesirable
plants" on federal lands. 7 U.S.C. § 2814 (Supp. 1991). Such plants are those
"that are classified as undesirable, noxious, harmful, exotic, injurious or poisonous, pursuant to State or Federal law." I& § 2814(e)(7). The amendment mandates federal and state cooperation to manage these undesirable plants.
State laws similarly outlaw "noxious weeds" primarily to protect agriculture or, in some cases, public health. See, e.g., ALA. CODE § 2-25-1(2) (Supp.
1992) (noxious weed is "any living stage... of a parasitic or other plant of a kind
... which may be a serious agricultural threat in Alabama."); ARIZ. REV. STAT.
ANN. § 48-311 (1988) (noxious weeds that are specified by name constitute a nuisance that can be eradicated); COLO. REV. STAT. ANN. § 35-5-110 (West 1984)
(agricultural pest control districts may eradicate noxious weeds); DEL. CODE
ANN. tit. 3, § 2401 (1985) (noxious weeds are declared to be a public nuisance);
FLA. STAT. ANN. §§ 581.031, 581.111 (West 1987) (department of agriculture may
declare plants a "plant pest" or "noxious weed"); Illinois Noxious Weed Law,
505 ILL. COMP. STAT. 100/2(5) (1992); 8 ILL. ADMIN. CODE, ti. 8, ch. 1, § 220.60
(1992) (listing plants that can be controlled and destroyed under the Noxious
Weed Law); N.Y. AGRic. & MKTs. LAW § 164 (McKinney 1991) (setting forth
the procedure for control and eradication of injurious insects, noxious weeds
and plant diseases); see also N.Y. PUBLIC HEALTH LAW § 1320(1) (McKinney
1990) (allowing the health district to destroy ragweed or "other species of weed,
plant or growth which is noxious or detrimental to the public health .... ");
Utah Noxious Weed Act, UTAH CODE ANN. § 4-17-7 (1988) (allowing the county
weed control board to list annually the local noxious weeds); VA. CODE ANN.
§ 3.1-177.1 (Michie supp. 1992) (controlling "noxious weed[s] harmful to plant
and grass growth and to pastures").
Some states have gone beyond noxious weed laws that merely protect agriculture or public health, by enacting statutes to protect the ecology of the state
by controlling exotic species. Plants like Purple Loosestrife (Lythrum salicaria) and Leefy Spurge (Euphorbia esula), for example, are not generally
harmful to agriculture but their effects on natural ecosystems, like wetlands, is
devastating. To protect ecosystems from exotic plants, Illinois, for example,
passed the Exotic Weed Act, 525 ILL. COMP. STAT. 10/1 (1992). The Exotic Weed
Act makes it a misdemeanor to buy, sell or offer for sale plants declared to be
exotic weeds, i.e., "plants not native to North America which, when planted
either spread vegetatively or naturalize and degrade natural communities, reduce the value of fish and wildlife habitat, or threaten an Illinois endangered or
threatened species." Id; see also FLA. STAT. ANN. § 373.185(2)(b) (West 1993)
(allowing municipalities to enact laws prohibiting "invasive exotic species");
MONT. CODE ANN. §§ 7-22-2101(7)(a), 7-22-2115 (1991) ("noxious weeds" means
any exotic plant species that may render land unfit for "agriculture, forestry,
livestock, wildlife, or other beneficial uses or that may harm native plant communities.. ." and is designated by the state or county); N.H. REV. STAT. ANN.
§ 487:16 (1992) (outlawing exotic aquatic weeds). The Minnesota Ecologically
Harmful Species Act, MINN. STAT. ANN. § 84.968 (West Supp. 1993), takes a
broader approach by requiring a state-wide ecologically harmful exotic species
management plan to protect against environmental degredation.
Municipal weed laws, unlike state and federal noxious weed laws, are not
generally intended to protect agriculture, public health or ecology. Instead, municipal weed laws, particularly those in urban and suburban municipalities, are
primarily aesthetic land regulations used to force conformity. Local weed laws
are the focus of this article. It is worth noting that some cities do not refer to
there weed laws as "weed laws." Chicago, for example, terms its weed law a
"vegetable nuisance" ordinance. See Tr. Oral Argument, Schmidling v. City of
Chicago, 92-1410 (7th Cir. Nov. 11, 1992).
13. For general biographical information on Aldo Leopold see CURT MEINE,
ALDO LEOPOLD: His LIFE AND WORK (1988); WALLACE STEGNER, ALDO LEOPOLD: THE MAN AND His LEGACY (1967); SUSAN L. FLADER, THINKING LIKE A
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tenet that must be followed if humankind is to survive. The analysis of weed laws within the rubric of the Land Ethic may initially
seem to mix relatively minor legislative enactments with a grand
concept. But the Land Ethic, as demonstrated below, operates on
both grand and minute levels. It succeeds only when all aspects of
humankind's interaction with Nature, large and small, inculcate its
meaning.
In this regard, the average individual, although concerned, is
essentially helpless to remedy the plight of the Amazon, the destruction of the ozone layer, oil spills off Alaska and Scotland or
any of the hundreds of other assaults currently being waged against
the organism that is Earth - Gaia.' 4 Landscaping and gardening
MOUNTAIN: ALDO LEOPOLD AND THE EVOLUTION OF AN ECOLOGICAL ATTITUDE
TOwARD DEER, WOLVES, AND FOREsTS (1974) [hereinafter THINKING LIKE A

MOUNTAIN]. For two excellent law reviews on Leopold, his work and his legacy,
see Eric T. Freyfogle, The Land Ethic and PilgrimLeopold, 61 U. COLO. L. REV.
217 (1990); James P. Karp, Aldo Leopold's Land Ethic: Is An Ecological Conscience Evolving in Land Development Law, 19 ENVTL. L. REV. 737 (1989).
There are two organizations dedicated to the study and furtherence of Leopold's work. The Sand County Foundation in Madison, Wisconsin is a private
not-for-profit organization that assists land owners, large and small, with ecologically sound ways to improve biologic features of their property. Activities of
the foundation include native plant restoration, training for deer hunters and
ecological monitoring. For example, the foundation is assisting Wisconsin
Power and Light in restoring the Oak Savanna to several thousand acres in
southern Wisconsin. The foundation also works with schools. Telephone Interview with Brent Hagland, Sand County Foundation Executive Director (Mar. 3,
1993).
The Aldo Leopold Shack Foundation, in Black Earth, Wisconsin is operated
primarily by the Leopold family. It works on smaller scale restoration projects,
and through Leopold family members, participates in seminars about the Land
Ethic. The family also preserves Leopold's sand county farm, called the Leopold Memorial Reserve, and the famous "shack" at the farm where he spent the
last part of his life and did much of the writing of the ALMANAC.
14. Gaia is the ancient Greek's name for Mother Earth. The Gaa hypothesis, postulated by English biochemist James Lovelock and American microbiologist Lynn Margulis, maintains that the entire Earth, its species, climate, and
geography operate like a self-regulating organism. JAMES LOVELOCK, GAIA, A
NEW LOOK AT LIFE ON EARTH (1987); see also LEE DURRELL, THE STATE OF THE
ARK 23 (1986).

Gala, the superorganismic system of all life on earth, hypothetically maintains the composition of the air and the temperature of the planet's surface,
regulating conditions for the continuance of life.... On Earth the environment has been monitored by life as much as life has been made and influenced by the environment.
Theodore Roszak, Beyond the Reality Principle,SIERRA, Mar.-Apr. 1993, at 59,
62 (1993) (quoting Dr. Margulis). Under Gala, the Earth will adjust its climate
to compensate for human activities. But the new order will likely be less
favorable to humans than the one we currently enjoy. Lovelock writes:
Although Gala may be immune to the eccentricities of some wayward species like us . . . this does not mean that we as a species are also protected
from the consequences of our collective folly. Gaa is no doting mother, no
fainting damsel. She is a tough virgin 3.5 billion years old. If a species
screws up, she eliminates it with the feeling of the microbrain in an ICBM.
WILLIAM K. MCBIDDEN, THE END OF NATURE 158 (1989).
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represent, for most people, their most direct interaction with Nature. This Article thus turns to the application of the central ecological tenet, the Land Ethic, to local weed laws - not because such
laws are the most ecologically pernicious laws, but rather because
weed laws operate on the most basic level to affect the landowner
who tries expressly or otherwise to manifest the Land Ethic.

This Article seeks to advise and persuade more than the typical
Law Review subscriber, lawyer, or judge. There is little in the way
of published material available to city legislators to assist them in
evaluting the natural landscaping movement and its effects and impact on their village. There are few published cases available to
attorneys representing citizens who engage in natural landscaping
and are charged with violating a weed ordinance. This Article attempts to fill this void. This Article is primarily a clarion call to
policy-makers to accept and embrace the natural landscaping movement and begin to accept the Land Ethic.
II.

THE LAND ETHIC

Aldo Leopold is a modern prophet, 15 the "spiritual father of
conservation"1 6 and an "authentic American Hero. '17 His classic
work, The Sand County Almanac,'8 in which he articulated the
Land Ethic, is the the Bible of the modern environmental-conservation movement. 19 He was not the first to espouse the notion that
humankind and Nature are inter-connected. Henry Thoreau 20 and
15. This phase originated with Roberts Mann in Aldo Leopold: Priest and
Prophet,AMERICAN FORESTS, Aug. 1954, at 23, 42-43; see also RODERICK NASH,
WILDERNESS AND THE AMERICAN MIND 182-199 (Yale University Press 1967).

16. Freyfogle, supra note 13, at 217.
17. A. Dan Tarlock, The Quiet Crisis Revisited, 34

(1992).
18. See supra note 1.

ARIZ.

L. REV. 293, 299

19. Wallace Stegner writes:
When this forming civilization assembles its Bible, its record of the physical
and spiritual pilgrimage of the American People, the account of its stewardship in the Land of Canaan, A Sand County Almanac will belong in it, one
of the prophetic books, the utterance of an American Isiah.
Wallace Stegner, Living On OurPlanet, 48 WILDERNESS 5-21 (1985). Freyfogle,
supra note 13, at 218 (quoting Wallace Stegner, The Legacy of Aldo Leopold, in
COMPANION TO A SAND COUNTY ALMANAC 233 (J. Callicott ed., 1987)).
20. See HENRY DAVID THOREAU, WALDEN AND OTHER WRITINGS BY HENRY
DAVID THOREAU (Bantam Classic 1981); RICHARD FLECK, HENRY THOREAU AND
JOHN MUIR, AMONG THE INDIANS (1985). Many consider Thoreau to be the first
true American environmentalist. In 1845 he settled on the shores of New England's Walden pond and began to pen his environmental masterpiece. In 1984
developers made plans to build condominiums near Walden pond. An effort is
underway, lead by environmentalists, politicians, and entertainers to protect
the historic ecologic and national landmark from such "improvements." See
DON HENLY & DAVE MARSH, HEAVEN UNDER OUR FEET (1991). The title for
the book comes from a passage in Walden foreshadowing the Land Ethic and
the reverence for Nature that Leopold preached:
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John Muir2 l gave this notion a modern voice. Others have spoken.22 Leopold, however, said it best. He combined sound science,
clear prose and cogent logic to articulate an objective way of thinking about humans and their relationship with the natural world.
Where many scientists of his time saw their work as distinct from
economics, politics, religion and other disciplines, Leopold did not
compartmentalize his thinking or analysis. The Sand County Almanac is a collection of essays in which he attempted to "weld" the
concepts of ecology, esthetics, and ethics. An integrated underI look down into the quiet parlor of fishes, pervaded by a softened light as
through a window of ground glass, with its bright sanded floor the same as
in summer; there a perennial waveless serenity reigns as in the amber twilight sky, corresponding to the cool and ever temperament of the inhabitants. Heaven is under our feet as well as over our heads.
Id. at 293.
21. John Muir left an extensive literary legacy. E.g., JOHN MUIR, THE WILDERNESS WORLD OF JOHN MUIR (E. Teale ed., 1954); JOHN MUIR, THE MOUNTAINS OF CALIFORNIA (1911); JOHN MUIR, OUR NATIONAL PARKS (1911).

For a

discussion of his life and work, see his definitive biography in LINNIE M. WOLFE,
SON OF THE WILDERNESS: THE LIFE OF JOHN MUIR (1945). Also see FREDERICK
TURNER, REDISCOVERING AMERICA: JOHN MUIR, IN His TIME AND OURS (1985);
STEPHEN R. Fox, JOHN MUIR AND HIS LEGACY: THE AMERICAN CONSERVATION

MOVEMENT (1981); MICHAEL P. COHEN, THE PATHLESS WAY: JOHN MUIR AND

THE AMERICAN WILDERNESS (1984).
In 1867, Muir wrote of humankind's place in Nature's web, and in so doing
sounded the foundation of the Land Ethic:
The world we are told was made for man. A presumption that is totally
unsupported by the facts.... Nature's object in making animals and plants
might possibly be first of all the happiness of each one of them, not the
creation of all for the happiness of one. Why ought man to value himself as
more than an infinitely small composing unit of one great unit of creation,
and what creature of all that the Lord has taken the pains to make is less
essential to the grand completeness of that unit.
Fox, supra, at back cover.
22. Vice President Gore observed that modern civilization's failure to recognize this fundamental inter-connection between humankind and the planet is
the core of the current global environmental crisis and biotic armageddon:
The banal face of evil so often manifested by mass technological assaults
upon our global environment is surely a consequence of the belief in an
underlying separation of intellect from the physical world.... We have
misunderstood who we are, how we relate to our place in creation, and why
our very existence assigns us a duty of moral alertness to the consequences
of what we do. A civilization that believes itself to be separate from the
world may pretend not to hear, but there is indeed a sound when a tree
falls in the forest.
ALBERT GORE, EARTH IN THE BALANCE: ECOLOGY AND THE HUMAN SPIRIT 258

(1992). Former Colorado Governor Richard D. Lamm, echoed a similar theme:
Our civilization has been running a marathon as if it were a 100 yard dash.
We thought the Earth limitless, and even after the astronauts brought back
their marvelous pictures of the finite globe we all share, we continued to
act as if we could endlessly abuse the Earth.
-..We ethnocentrically thought the Earth belonged to us. But, alas,
ecologically, we belong to the Earth. And the Earth is now claiming its due
from a myopic species call Man.
Richard D. Lamm, The Heresy Trialof The Reverend Richard Lamm, 15 ENVTL.
L. 755, 760-61 (1985).
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standing of these ideas was what Leopold termed the Land Ethic.2 3
A.

Ecology

Ecology is the scientific study of the relationships between the
various components of the natural community. Leopold considered
ecology simply the nature of Nature and the proper human role
23. The notion of humankind's relationship with Nature is classified into
five fundamental paridigms. Colby, Environmental Management in Development; the Evolution of Paridigms, 3 ECOLOGICAL ECONOMIC 195-207 (1991).
First is the frontier economics paradigm which treats Nature as an infinite supply of physical resources to be used by and for humankind. Believers in this
paridigm pretend that technology can and will solve all environmental
problems, while at the same time allowing us to maintain our present disconnected and abusive relationship with Nature. Id at 195-98.
Second is Deep Ecology, which is the polar opposite of frontier economics,
and draws heavily from Toaism, Buddhism, and Jeffersonian decentralized democracy. Deep Ecology advocates a biocentric and harmonious view of the relationship of humankind and Nature.
Its basic tenants include biospecies
equality, major reduction in the human population and decentralized planning
based in a non-growth, low-tech system of management. Id. at 199-200; see also
CHRISTOPHER MANES, GREEN RAGE: RADICAL ENVIRONMENTALISM AND THE
UNMAKING OF CIVILIZATION (1990). Groups like Earth First! practice Deep
Ecology and believe simply "no compromise is defense of mother Earth." Earth
First! engages in ecotage, the sabotage of the instruments of ecological destruction by, for example, spiking tree trunks marked for cutting to destroy chain
saws or disabling heavy equipment by putting sugar in the gas tank. This practice is also called "monkeywrenching" after the actions of the fictional characters in the environmental classic by EDWARD ABBEY, THE MONKEY WRENCH
GANG (1975). Professor Karp notes, "[t]he shallow ecologists of today speak of
preventing pollution, minimizing resource depletion, and halting over-population to protect human interests. In contrast, the deep ecologists talk of protecting nature for its own sake, apart from human interests." Karp, supra note 13,
at 739. Leopold's Land Ethic is a foundation to Deep Ecology.
Third is the environmental protection paridigm which represents a compromise between frontier economics and deep ecology. It focuses on ways to
reduce humankind's harmful activity or to remedy its results. It advocates an
"end-of-the-pipe" approach to pollution and the old axiom that the "solution to
pollution is dilution." See Colby, supra, at 200-02.
The fourth paridigm is the resource management paradigm which advocates a evolutionary progression that incorporates all types of capital and resources, biophysical, human, infrastructural and monetary, into calculation of
national accounts and policies. The concept of reasoned "sustainable growth"
has its roots in this paridigm. Id. 202-04. Sustainable growth is the capacity to
satisfy current needs without jeopardizing the prospect of future generations.
Although theoritically appealing, sustainable development almost never succeeds in practice. Eugene Linden, SustainableFollies,TIME, May 24, 1993, at 5758.
The fifth humankind/Nature paridigm is eco-development which sets out
to restructure the relationship between society and Nature into a "positive sum
game" by recognizing human activities that are synergenic with ecosystem
processes. Eco-development expands the boundaries of resource management
through eco-engineering with activities like man-made wetlands to replace wetlands filled by developers. Colby, supra, at 204-06; see also John A. Humback,
Law and a New Land Ethic, 74 MINN. L. REV. 339, 348-51 (1989) (discussing
zoning regulation and land ethics).
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within it.24 He wrote "ecology teaches us that no animal - not
even man - can be regarded as independent of his environment.

Plants, animals, men and soil are a community of interdependent
'25

parts, an organism.

Leopold entered the Forest Service in 1911. Stationed in the
Carson National Forest in New Mexico, he became an advocate of
aggressive predator management. In one of his oft-quoted passages,

Leopold wrote what he had learned one day after killing a wolf and
the significant impact it had on his thinking:
We reached the old wolf in time to watch a fierce green fire dying in
her eyes. I realized then, and have known ever since, that there was
something new to me in those eyes - something known only to her
and the mountain. I was young then, and full of trigger-itch; I thought
that because there were fewer wolves meant more deer, that no wolves
would mean a hunters' paradise. But after seeing the green fire die, I
sensed that neither the wolf nor the mountain agreed with such a
26
view.
He wrote about the consequences of a simple approach to game

management, like predator control:
Since then, I have lived to see state after state extripate its wolves. I
have watched the face of many a newly wolfless mountain, and seen
the south-facing slopes wrinkle with a maze of new deer trails. I have
seen every edible bush and seedling browsed, first to anemic destitute,
and then to death. I have seen every edible tree defoliated to the
height of a saddlehorn.... In the end the starved bones of the hopedfor deer herd, dead of its own too-much, are bleach with the bones of
27
dead sage, or molder under the high-lined junipers.
Leopold's notions of ecology in general, and wildlife management and predator control in particular, although long acknowledged in scientific circles, have now won popular favor. The
Endangered Species Act 28 and the Marine Mammal Protection
24. SUSAN L. FLADER & J. BAIRD CALLIcorr, THE RIVER OF MOTHER GOD
AND OTHER ESSAYS BY ALDO LEOPOLD 6 (1991) [hereinafter THE RIVER OF
MOTHER GOD].

25. Id. at 209.
26. FLADER, THINKING LIKE A MOUNTAIN, supra note 13, at 1; ALMANAC,

supra note 1, at 130-31. Leopold developed scientific techniques to game management, published the definitive book on the subject and is considered the primary force behind the establishment of scientific game management. See
Katherine Simmons Yagerman, Protecting CriticalHabitat Under the Federal
Endangered Species Act, 20 ENVTL. L. 811, 814 (1990).
27. THINKING LIKE A MOUNTAIN, supra note 13, at 2; see also ALMANAC,
supra note 1, at 130-31.
28. 16 U.S.C. §§ 1531-1544 (1988). The Endangered Species Act is considered the strongest legislation ever devised for the protection of non-human species. Holly Doremus, Patching the Ark: Improving Legal Protection of
Biological Diversity, 18 ECOLOGICAL L.Q. 265, 265 (1991). But see Charles E.
Little, Has the Land Ethic Failed in America? An Essay on the Legacy of Aldo
Leopold, 1986 U. ILL. L. REV. 313, 318 (arguing that America has not yet embraced the Land Ethic). See generally William M. Flevares, Note, Ecosystems,
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Act-" are two legislative embodiments of the biocentric view that
Nature's elements are essential even though the economic benefits
to humankind may be neither obvious nor direct.3s
B.

Esthetics

The second element of Land Ethic is natural esthetics - an
appreciation of Nature as beautiful for what it does rather than how
it looks. 3 ' Traditionally, in most of Western thought, Nature was
viewed in homocentric terms.3 2 Leopold challenged that perception
and believed that rather than defining beauty in abstract temporal
Economics, and Ethics;ProtectingBiologicalDiversity At Home and Abroad, 65

S. CAL. L. REV. 2039 (1992).
29. 16 U.S.C. §§ 1361-1407 (1988). Professor Karp also notes that the Clean
Water Act, 33 U.S.C. §§ 1251-1387 (1988), and its protection for wetlands also
embodies Leopold's Land Ethic. Karp, supra note 13, at 749-50; see also United
States v. Riverside Bayview Homes, 474 U.S. 121, 132-33 (1985) (holding that the
Army Corp. of Engineers can reasonably "require permits for the discharge of
fill material into wetlands").
30. Leopold wrote "[t]o keep every cog and wheel is the first precaution of
intelligent tinkering." ALMANAC, supra note 1, at 177; see Doremus, supra note
28, at 269-81; Douglas 0. iUnder, New DirectionsFor PreservationLaw: CreatingAn Environment Worth Experiencing,20 ENvTL. L. 49,63 (1990). Biodiversity is essential to the short-term well-being and the long-term survival of the
human species. EDWARD 0. WILSON, THE DIVERSITY OF LIFE (1992) [hereinafter
DIVERSrrY OF LIFE]; EDWARD 0. WILSON, BIoPHILIA, THE HUMAN BOND WITH
OTHER SPECIES (1984). In Diversity of Life, Dr. Wilson shows that one fifth of
all species are in danger of extinction within the next 30 years--an extinction
spasm of dinosaurian proportions that will profoundly degrade the quality of
life of the remaining species. See DIVERSITY OF LIFE, supra.
The need to preserve biological diversity is founded on utilitarian, ethical
and aesthetic reasons. Doremus, supra note 28, at 269. The ethical basis for
species preservation derives substance for the Land Ethic. Id. at 274. Garden
design in a holistic natural landscape is a way that humankind can serve this
ethical obligation. Id. at 275 (citing H. SANTMIRE, BROTHER EARTH: NATURE,
GOD AND ECOLOGY IN TIMES OF CRISIS 152 (1970)).

Mono-turf landscapes destroy diversity. The restoration and maintenance
of the native (natural) characteristics of the bioregion is a key to species preservation. See Doremus, supra note 28, at 319 (contending that a "program of representative ecosystem protection would require a method for delineating and
comparing ecosystems"); see also Reed F. Noss, A Regional Landscape Approach to MaintainingDiversity, 33 BIOSCIENCE 700, 700-04, (1983); William H.
Romme & Dennis H. Knight, Landscape Diversity: The Concept Applied to Yellowstone Park,32 BIOSCIENCE 664, 664-69 (1982). Natural landscapes are ecological for the simple reason that they fit in and work with Nature. The very
definition of natural landscaping means ecologically sound landscaping. See
supra note 9 and accompanying text.
31. THE RIVER OF MOTHER GOD, supra note 24, at 9. This view of Nature is
particularly absent in the West, a fact traced to the Renaissance. Nature was
captured in paintings, which became the medium for the appreciation of Nature. Since scenic landscapes were the typical subject of artists, in time, those
landscapes became the inculcation of nature. "Vision thus became the predominant sensory modolity for experiencing natural beauty in conventional Western
natural esthetic, and natural beauty was judged by esthetic criteria originally
developed for evaluation of painting." Id.
32. Id. at 10.
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human terms, form followed function and that beauty was more a
cerebral than perceptual experience. 33 In the Sand County Almanac, Leopold described the wonders of Nature without resort to
words like "glorious," "beautiful," or "sublime." 34
Before Leopold, the preservation of natural areas was consistent with a homocentric philosophy and almost exclusively a function of the area's visual impact. National Parks were carved out of
35
areas that demonstrated a "take-your-breath-away" quality.
Consistent with the policy of protecting only the visually beautiful,
the National Park Service engaged in facade management by eradicating predator species that prayed on popular animals, spraying
pesticides, preventing natural fires and introducing aesthetically
pleasing exotic plant species. 36 This view is changing. Visual
beauty is no longer accepted as an appropriate basis for preserving
Leopold's natural esthetic is now officially
natural areas.
37
recognized.
33. Id. at 9.
34. Fox, supra note 21, at 248.
35. Linder, supra note 30, at 54-57.
36. Id.
37. To the National Park Service until recently, only spectacular places like
Yellowstone's falls, Yosemite's soring granite peaks and the Grand Canyon's
rainbow of colored sandstone were worthy of preservation because they were
perceived as beautiful. Consequently many significant biomes, such as prairies,
deserts and wetlands (swamps they used to be called), are greatly under-represented in the National Park System. Facade management was the rule. Now,
however, the Park Service follows a let-it-burn policy towards natural fires. As
a result, in 1988 Yellowstone burned. See David Jeffery, 175 NAT'L GEOGRAPHIC
255 (1989). Now in the area around Old Faithful stand the charred remains of
the once mighty forest. But Nature has, as the Land Ethic teaches, interceded.
Wildflowers, in an abundance never before seen in Yellowstone, now blanket
the forest floor. The natural succession has an intrinsic beauty that would
please Leopold.
Reflecting the official acceptance of the Land Ethic, and the associated rejection of a homocentric approach to preservation, previously under-represented biomes are now considered worthy of preservation. Great Basin
National Park in Nevada, on land that 50 years ago would have been considered
a waste, is the newest addition to the National Park System. 16 U.S.C. § 410
(mm) (1988). There is a call to establish the Niobrara-Buffalo Prairie National
Park in north central Nebraska, 137 Cong. Rec. H2995 (daily ed. Feb. 6, 1991)
and the Tall Grass Prairie National Park in Kansas. 137 Cong. Rec. H7829
(daily ed. Oct. 15, 1991). The National Park Service sees a twofold purpose for a
Tallgrass Prairie National Park: "[t]o preserve and protect a relatively undisturbed portion of the national prairie environment, and to interpret its role in
shaping the American Culture." Linda M. Billings, The TallgrassPrairie:Vanishing Landscape or National Park (1977), reprinted in ANN GILLAM, VOICES
OF THE EARTH, A TREASURY OF THE SIERRA CLUB BULLETIN-1893-1977, at 361
(1979). The intransigence of the cattle industry has stymied this effort for decades, but the growing acceptance of the Land Ethic shows itself in the increased support for Tallgrass Prairie National Park.
The United Nations embraces this concept. Under the United Nations Educational Scientific and Cultural Organization's (UNESCO) Man and Biosphere
(MAB) program, areas around the world are preserved because of their ecologi-
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C. Environmental Ethics
Aldo Leopold's third governing concept of the Land Ethic is
environmental ethics. Leopold considered ecology a moral mandate
since the efforts of science "could only carry us so far." 3s "All science can do," he wrote, "is to safeguard the environment in which
ethical mutations might take place. '39 The ethical obligation that
the members of a natural system have is to "preserve the health of
the system by encouraging the greatest possible diversity and structural complexity and minimizing the violence of man-made
changes. '40 Environmental Ethics is akin to religion. 41 Justice William 0. Douglas in his book, A Wilderness Bill of Rights, touched
the same cord 42 as did Laurence Tribe in his classic critique of the
homocentric basis for environmental laws, Ways Not To Think
43
About Plastic Trees.
D. Aldo Leopold: A PioneerNatural Landscaper
Natural landscaping is the manifestation of the Land Ethic.
The Land Ethic is summarized in Sand County Almanac:
All ethics so far evolved rest upon a single premise: that the individual is a member of a community of interdependent parts. His instincts prompt him to compete for his place in that community, but his
ethics prompt him also to co-operate (perhaps in order that there may
be a place to compete for).
The land ethic simply enlarges the boundaries of the community
to include soils, waters, plants, and animals, or collectively, the land.
In short, a land ethic changes the role of Homo sapiens from conqueror of the land-community to plain member and citizen of it. It
implies respect 44
for his fellow-members, and also respect for the community as such.
cal importance, not just for their visual characteristics. DURRELL, supra note
14, at 78-84.
38.

THE RIVER OF THE MOTHER GOD, supra note 24, at 14.

39. Id.
40. Id. at 15.
41. See irqfra notes 142-148 and accompanying text.
42. WILLIAM 0. DOUGLAS, A WILDERNESS BILL OF RIGHTS (1965). Justice
Douglas was one of the twentieth centuries most influential spokesmen for the
environment and advocates for the preservation of wilderness. See generally
William 0. Douglas, Note, The Wilderness Ethic of Justice,1986 U. ILL. L. REV.
645; WILLIAM 0. DOUGLAS, THE NATURE AND THE VALUE OF DIVERSITY (1964),

reprintedin GILLAM, supra note 37, at 538. For a general review of Justice
Douglas' philosophy of Nature, see WILLIAM 0. DOUGLAS, OF MEN AND MOUN-

TAINS (First Cron. ed. 1990).

43. Laurence H. Tribe, Ways Not To Think About PlasticTrees: New Foundationsfor Environmental Law, 83 YALE L.J. 1315, 1332 (1974).
44. ALMANAC, supra note 1, at 219-20.
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Aldo Leopold began practicing his Land Ethic through natural
landscaping in the late 1930s. In central Wisconsin, he "sought to
take a tract of wornout land and bring it back to its original state."45
On the "Sand Farm," as it was known, Leopold was inspired to compose the Sand County Almanac.
In addition to practicing rural natural landscaping at his Sand
Farm, Leopold was responsible for the first urban American natural landscape. 46 In 1932, Leopold oversaw the restoration of twosquare miles of derelict farmland to its natural state at the University of Wisconsin aboretum.47 The Land Ethic he espoused and the
practice of ecological restoration he began in Madison and on his
farm are the foundational precursors of the modern natural landscape movement. This movement, however, must overcome regressive weed laws and uniformed public officials who reject the Land
Ethic.
45. 133 CONG. REC. S6933, S6935 (daily ed. May 20, 1987).
46. See id. (noting some of Aldo Leopold's achievements on the 100th anniversary of his birth).
47. Id.; Telephone interview with Gordon Stephanson, President of the
Aldo Leopold Shack Foundation, and grandson-in-law of Aldo Leopold (Mar. 4,
1993). In 1932, Leopold, the first director of the renouned University of Wisconsin aboretum in Madison, took charge and "restored" the land to its native state.
At the dedication of the arboretum, Aldo Leopold sounded the cause for natural
landscaping, saying, "This, in a nutshell, is the function of the Arboretum: a
reconstructed sample of old Wisconsin to serve as a bench mark, a starting
point, in the long and laborious job of building a permanent and mutually beneficial relationship between civilized men and a civilized landscape." UNIVERSITY
OF WISCONSIN, OUR FIRST 50 YEARS, THE UNIVERSITY OF WISCONSIN ARBORE-

TUM 1934-1984, at 2-4 (1984) (quoting a dedication speech by Aldo Leopold).
In deciding to use the The University of Wisconsin arboretum to restore a
natural ecosystem, Leopold and his collegues boldly broke from the traditional
function of an arboretum. Before Leopold, arboreta, like London's famous Kew
Gardens, were primarily outdoor plant museums with species arranged for
viewing by the public complete with label plates on each tree and in front of
each plant. The University of Wisconsin Arboretum became a grand experiment in restoration ecology and serves as a living laboratory for the study of
that science - a science that owes its existence to Leopold and is based in large
part on the teachings of the Land Ethic. On the Arboretum grounds is the
Curtis Prairie, the world's first prairie restoration. The university publishes a
journal dedicated to restoration ecology called Restoration and Management
Notes.
Restoration of ecosystems, although a new science, enjoys impressive success when properly carried out. See William K. Stevens, Ecosystem Restoration
Projects Show Promise,TIMES UNION, Mar. 19, 1991, at A2 (discussing the successful restoration of natural savannah in Greater Chicago). An example of the
success of these efforts appears in the Chicago area. Since 1975, the Nature
Conservancy and the Cook County Forest Preserve District has actively restored prairie remnants along the Chicago River. STEIN, supra note 8, at 152.
On top of the accelerator ring at the Fermi National Accelerator Laboratory in
suburban Chicago is a restored prairie that includes a herd of American Bison.
See Harold Nelson, PrairieRestoration in the Chicago Area, 5 RESTORATION &
MANAGEMENT NOTES 60 (1987).
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E. The JudicialAcceptance of the Land Ethic
The biocentric Land Ethic, the welding of ecology, esthetics,
and ethics to recognize humankind's inter-dependence with Nature,
is part of the common law. In Southern Illinois, for example, the
Cache River Natural area once considered a swamp whose raison
d'6tre was to be drained by farmers, is now a National Natural Heritage Landmark, the preservation of which an appellate court held
takes precedence over the desires of farmers. 48 In Minnesota, Leopold's Land Ethic was expressly adopted by the state's supreme
48. People ex rel Witte v. Big Creek Drainage Dist. No. 2, 512 N.E.2d 62, 67
(Ill. App. Ct. 1987) (granting preliminary injunction preventing removal of dam
protecting wetland area); see also Just v. Marinette County, 201 N.W.2d 761, 768
(Wis. 1972) (noting that a landowner does not have the unfetterred right to alter
the natural characteristics of his land; "the changing of wetlands and swamps to
the damage of the general public by upsetting the natural environment and the
natural relationship is not a reasonable use of that land.... ."). Other courts
have given express recognition to ecological factors in considering land use issues. See, e.g., Usdin v. State, 414 A.2d. 280, 289 (N.J. Super. Ct. 1980); A.E.
Nettleton Co. v. Diamond, 264 N.E.2d. 118, 124 (N.Y. 1970); Chokecherry Hills
Estates, Inc. v. Deuel County, 294 N.W.2d. 654, 657 (S.D. 1980); State v. Lake
Lawrence Public Lands Protection Ass'n, 601 P.2d 494, 500 (Wash. 1979) (en
banc), cert. denied, 449 U.S. 830 (1980); see also Corrigan v. City of Scottsdale,
720 P.2d 528, 540 (Ariz. Ct. App. 1985), cert. denied, 479 U.S. 986 (1986) (finding
unconstitutional an ordinance requiring certain areas to remain in natural state
because it resulted in a taking without compensation); Saxon v. Division of
State Lands, 570 P.2d 1197, 1201 (Or. Ct. App. 1977) (denying petition to fill
wetland because the value of the land in its natural state outweighed the value
of the wetland as filled).
At common law, the natural state is protected by the Public Trust Doctrine.
See Lake Michigan Federation v. United States Army Corps of Engineers, 742 F.
Supp. 441, 444 (N.D. Ill. 1990) (discussing the doctrine, its history, and scope).
The Doctrine creates a trustee-beneficiary relationship between the state government and its citizens with respect to resources-beaches, rivers, open
lands-that are, or once were, open to the public domain. Illinois Central R.R.
v. Illinois, 146 Ill. 387, 457 (1892), off'd, 154 U.S. 225 (1894); see generally Richard Ausness, Water Rights, The Public Trust Doctrine, and the Protection of
Instream Uses, 1986 U. ILL. L. REV. 407, 411-16 (1986). Under this doctrine,
courts have shown great circumspection of any governmental grant of public
trust lands where the grant was to benefit a private interest. People ex rel.
Scott v. Chicago Park Dist., 360 N.E.2d 773, 779-80 (Ill. 1976); see Joseph L. Sax,
The Public Trust Doctrine in Natural Resource Law; Effective Judicial Intervention, 68 MICH. L. REv. 471, 490 (1970). Originally, this doctrine applied to
protect public navigation and fishing rights by holding the grant of submerged
lands to rigid judicial scrutiny. More recently courts have found the "dynamic
common-law principle flexible enough to meet diverse modern needs ... [and]
has evolved from a primarily negative restraint on states' ability to alienate
trust lands into a source of positive state duties." District of Columbia v. Air
Florida, Inc., 750 F.2d 1077, 1083 (D.C. Cir. 1984). Thus, today, the doctrine
protects water-related uses such as swimming and recreation, Matthews v. Bay
Head Improvement Ass'n, 471 A.2d 355, 363 (N.J.), cert. denied, 469 U.S. 821
(1984), as well as the aesthetic enjoyment of rivers and lakes. Nat'l Audubon
Soc'y v. Superior Court, 658 P.2d 709, 719 (Cal.), cert. denied, 464 U.S. 977 (1983);
Mary K. McCurdy, Public Trust Protectionfor Wetlands, 19 ENVTL. L. 683, 68889 (1989). Wildlife should also be protected under the Public Trust Doctrine.
Gary D. Meyers, Variation on a Theme: Expandingthe Public Trust Doctrine to
Include Protection of Wildlife, 19 ENVTL. L. 723 (1989).
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court as the guiding principle for construction of state environmental law.49 Justice Douglas relied on Leopold to support his argument for a broad definition of standing in environmental cases. 5°
The Land Ethic, unfortunately, has not penetrated the minds
or affected policy decisions of some city legislators and officials who
cling to archaic and environmentally hostile weed laws and prosecute natural landscapers. Such actions contradict humankind's true
relationship with Nature. The history of local weed laws explains
their intransigence. Slowly, through the efforts of various citizens
and groups, the ignorance and history that girds these laws, is being
wittled away. This article now turns to that history.
49. The Minnesota Supreme Court stated:
Times change.... In the 1920's and 1930's, the state encouraged highway
construction to facilitate industrial expansion and transportation of farm
products to market. However, a consequence of such construction has been
the elimination or impairment of natural resources. Whether for highways
or for numerous other reasons, including agriculture, it is a well-known
fact that marshes have been drained almost indiscriminately over the past
50 years, greatly reducing their numbers. The remaining resources will not
be destroyed so indiscriminately because the law has been drastically
changed by the Act. Since the legislature has determined that this change
is necessary, it is the duty of the courts to support the legislative goal of
protecting our environmental resources.
In addition, we think the record adequately establishes that this particular marshland does have unique characteristics that the Act was intended
to protect. An ecological unit in itself, it is also part of a larger drainage
area several miles long, consisting of marshes, streams, and potholes, extending from the Peterson and Bryson farms north to Freeborn Lake. The
marsh involved here contains waterfowl and upland game birds, both of
which have greatly decreased in numbers in Minnesota during the past 10
or 15 years. In the same period, marshlands and other natural habitats
have been greatly reduced.
To some of our citizens, a swamp or marshland is physically unattractive, an inconvenience to cross by foot and an obstacle to road construction
or improvement. However, to an increasing number of our citizens who
have become concerned enough about the vanishing wetlands to seek legislative relief, a swamp or marsh is a thing of beauty. To one who is willing
to risk wet feet to walk through it, a marsh frequently contains a springy
soft moss, vegetation of many varieties, and wildlife not normally seen on
higher ground. It is quiet and peaceful - the most ancient of cathedrals antedating the oldest of manmade structures. More than that, it acts as
Nature's sponge, holding heavy moisture to prevent flooding during heavy
rainfalls and slowly releasing the moisture and maintaining the water tables during dry cycles. In short, marshes and swamps are something to
protect and preserve.
A generation ago, the conservationist Aldo Leopold espoused a "land
ethic".... In the Environmental Rights Act, our state legislature has given
this land ethic the force of law. Our construction of the Act gives effect to
this broad remedial purpose.
Freeborn v. Bryson, 243 N.W.2d 316, 321-22 (Minn. 1976). Montana went even
further by creating a constitutional right to "a clean and healthful environment." MONT. CONST. art. II, § 3 (1990).
50. Sierra Club v. Morton, 405 U.S. 727, 752 (1972). See generally Christopher Stone, Should Trees Have Standing? Toward Legal Rights for Natural
Objects, 45 S. CAL. L. REV. 450 (1972).
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Weed Laws

A

HISTORY OF WEED LAWS AND THE BATTLES OVER THEM

A.

Why We Have Weed Laws

Before humans became "civilized" there were no weed laws because in Nature there are no weeds. Weeds are a product of civilization and cultivation. 51 As agrarian society developed, weeds became
the bane of farmers because these exotic plants crowded out
crops. 52 In the United States, even before World War I, states regu-

lated certain plants perceived harmful to agriculture. The prohibited plants were placed on noxious weed lists usually developed by
the state's department of agriculture. 53 However, agrarian weed
control laws, necessary to protect crops, do not pose problems for
natural landscapers. Rather, natural landscapers are confronted
with the local weed laws-a recent phenomemon that is unrelated
to protecting crops or livestock from exotic plant species. 54
51. KING, supra note 12, at 243-60; L.J. CROCKETT WILDLY SUCCESSFUL
PLANTS: A HANDBOOK OF NORTH AMERICAN WEEDS (1977); GLENN C. KLINGMAN & FLOYD M. ASHTON, WEED SCIENCE, PRINCIPLES & PRACTICES 1 (1975).
Even the Bible supports this view. Weeds were not part of God's original creation but rather came from the fall of man from the pristine condition of caretaker and garden enjoyer to farmer and laborer. Now he must work by the
sweat of his brow and "[c]ursed be the ground because of you; in toil shall you
eat of it all the days of your life; Thorns also and thistles shall it bring forth to
you; and you shall eat the plants of the field." Genesis 3:17-18.
Historically, this view is correct. Prior to man, plants were essentially stable components of a bioregion. Weeds, pest plant species, have two manmade
causes. First, the introduction of exotic species creates problems because the
introduced plants are not subject to the natural biological controls that keep
native plants in check. Second, the disturbance of soil created "weeds." KING,
supra, at 226. Weeds, often termed pioneer or "band aid" plants, are the first
plant to take root in disturbed soil. BOONE COUNTY HEALTH DEPT & BOONE
COUNTY CONSERVATION DIST., BOONE COUNTY WEED LAWS & You, Pamphlet 712-1987 (1987). To that extent, they operate much as a scab which forms a protective shield on our bodies until something better and more permanent replaces it. Id. For the most part herbacious pioneer plants are annuals with
short life cycles. They are fast growers and produce seeds that often remain
dormant, though viable, in soil for even hundreds of years. ROGER P. WODEHOUSE, PHD., HAYFEVER PLANTS, 161 (2d Ed. 1971) (citing H.D. Darrinton, 256
AM. J. BOTANY 540-70 (1941)); PATRICIA ARMSTRONG, WEEDS 3 (Prairie Sun
Consultants, Naperville, Ill., 1989).
Once the soil is disturbed, by cultivation or development, the dormant
seeds germinate. Many pioneer species are sensitive to a quick flash of light
which causes the germination (hence the farmer's tale about plowing by the
light of the moon). Although such pioneer plants are pests to agriculture generally (hence called "weeds"), they serve the important ecological function of
holding the soil and preventing erosion, until herbacious perennials, shrubs and
later trees can take root and grow.
52. WODEHOUSE, supra note 51, at 161-62.
53. See, e.g., BEVERLY R. DURGAN, UNIV. OF MINNESOTA, MINNESOTA ExTENSION SERVICE, IDENTIFICATION OF PRIMARY NOXIOUS WEEDS OF MINNESOTA

(1991).
54. DRUSE, supra note 9, at 2-7 (1989); MONTGOMERY, supra note 11, at 8;
ALEXANDER MARTIN, WEEDS

6-7 (1972).
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Local weed laws exist in the cities and the suburban lands of
shopping malls and tract housing. Communities enacted weed laws
aiming to protect the public from neglectful landowners whose littered yards could attract rats, mosquitoes or present a fire hazard.
As a result of the misunderstanding of some charged with enforcing
weed laws and poor draftsmanship, these laws are often wrongfully
enforced against natural landscapes. Natural landscapes are not a
threat to safety or public health.5 5 More distressing, enforcement
of local weed laws fosters an unnatural aesthetic conformity, by
promoting and protecting monoculture laws, that furthers the malignant notion that humankind and Nature are independent.
Historically, the "virtues" of such artificial landscape were
noted by Frank J. Scott, one of America's first landscape architects,
in The Art of Beautifying Suburban Home Grounds. Scott wrote

"[a] smooth closely shaven surface of grass is by far the most essential element of beauty on the grounds of a suburban house." 6
Lawns exist today for several reasons. First, lawns serve as a
physical and psychological "moat" between the homeowner and the
outside world. Second, it is theorized that humans are genetically
predisposed to favor open grass-type landscapes as an artifact of our
species' development on the savannas and grasslands of East Africa. 57 Third, to many sprawling green shaved lawns are a status
symbol delineating suburban homeowners from their city brethren
who generally have neither the land nor resources to make such a
public statement of wealth. Finally, in the land of cookie-cutter
tract housing a premium is placed on neatness and conformity both
of which are promoted by mono-turf yards. Manicured lawns are,
unfortunately, the collective face of modern suburbia.
55. See infra notes 165-83 and accompanying text.
56. POLLAN, supra note 5, at 59. In contrast to this view, there are those
who recognized and extolled the virtues of wild flowers in the early twentieth
century. See, e.g., HOMER HOUSE, WiLD FLowERs (1918) (considered to be a
classic botanical work). As one writer notes, "In the vegetable kingdom, all
plants are equally plants. It is only man, with his infinite arrogance and his
unending desire to categorize things and polarize them, who labels plants as
weeds and others as desirables." ROGER GROUNDS, THE NATURAL GARDEN 92
(1976).
57. Cox, supra note 9, at 19. Dr. Falk, an ecologist with the Smithsonian
Institution's Chesapeake Bay Center for Environmental Studies at Edgewater,
Maryland, spent 13 years studying lawns and how humans relate to them. In
addition to the genetic predisposition for savanna-type landscapes, Dr. Falk
found sociological reasons for our desire for lawns including: (1) "Keep-upwith-Jones" syndrome and peer pressure, (2) advertising from lawn care product companies, and (3) "macho-like" tendencies - "the feeling of power we get
from subduing nature." Maynard Webster, Man and The Lawn - A Long Love
Story, N.Y. TIMES, Apr. 12, 1983, at C3.
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What Is Wrong With the Green Lawn and Weed Laws: And
Those Who Proved It.

The proliferation of the suburban mono-turf lawns, so lauded
by Scott, now covers 30 million acres, an area the size of Virginia,
requiring billions of dollars in equipment, chemicals, and upkeep.M
In addition to the cost and direct harm to the environment,5 9 the
proliferation of the suburban mono-turf yard hastens the process of
plant extinction by reducing the available habitat for native plants,
a global threat. 60 Exotic plants tend to out-compete native species
because the exotics' predators, animals and diseases often do not
exist in the foreign land.
Local weed laws, which continue to protect and proliferate exotic mono-turf, are a constant reflection of the detachment of modern society from Nature. Early local weed laws were enacted in the
1940s outlawing "weeds" usually above some arbitrary height.
These fiat laws are typified by the Chicago weed law which flatly
61
outlaws "any weeds in excess of an average height of 10 inches.
58. John Skow, Can Lawns Be Just~ied, TIME, June 3, 1991, at 63; COX,
supra note 9, at 21.
59. Michael Pollan, The Garden's Prospects In America, ORION, Winter
1993, at 27, 29. It is estimated that there are 40 million lawn mowers consuming
200 million gallons of gasoline a year. Sprinkling triples water consumption in
many areas and as much as fifteen percent of all commercial fertilizers, manufactured with massive amounts of natural gas, are not used for food but to make
lawns greener. DIEKELMANN & SCHUSTER, supra note 9, at 3.
60. GORE,supra note 22, at 126-44. Over half the food eaten by humans is
currently derived from wheat, rice and corn despite the existence of some
75,000 species that are edible, many of which are highly nutritious. More than
forty percent of modern medicines come from natural sources, primarily
flowering plants. Seventy-five percent of the human population living in rural
areas of the world survive on traditional herbal medicines. It is estimated that
between ten and fifteen percent of flowering plants are threatened by civilization, "a failure that almost certainly includes many species of potential food
plants or sources of valuable drugs. And with the disappearance of every species, the world is undoubtedly a poorer place." TERESA FARINO, THE PHOTOGRAPHIC ENCYCLOPEDIA OF WILDFLOWERS 7 (1991).

The critical importance of maintaining plant diversity is demonstrated by
the maize species Zea dipleperennis,a wild relative of corn. The species was
discovered south of Guadalajara in the 1970s by a Mexican college student. The
new species proved resistant to diseases and unique among living forms of
Maize in processing perennial growth. If transferred to domestic corn, it could
boost productions world-wide by billions of dollars. The discovery was just in
time. The small twenty-five acre plot where the wild Maize was found was
slated to be burned a mere week after the discovery. DIVERSITY OF LIFE, supra
note 30, at 281.
According to the Missouri-based Center for Plant Conservation, the longterm survival of 4,279 of America's 23,000 native plant species is at risk in part
because of the rapid growth of the nation's inner suburbs. Janet Marinelli, Gardens for the 21st Century, NATURE CONSERVANCY, May-June 1993, at 34. Natural landscaping in these suburban areas is key to protection from the extinction
of many of these plant species. Id.
61. CHICAGO MUN.ORDINANCE 7-28-120 (1989).
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Perpetually green lawns, like a plastic trees, implicitly reduce
the entities they portray to terms of serviceability, utility, and
adornment. And such caricatures in turn reinforce the belief that
the depicted objects exist not for themselves but to service superior
needs.6 2 As such, mono-turf yards are the most obvious example of
humankind's disregard for Nature and its failure to recognize and
practice the Land Ethic. Lawns are imposed on the landscape without regard for local geography, climate, or history.63 True gardening, by contrast, is the natural give and take between the gardener
and a piece of land - the essence of the Land Ethic. Putting in an
exotic lawn "represents instead a process of conquest and obliteration, an imposition.., of an alien idea and even a set of alien species
(for the grasses in our lawns are all imported)." 4 The lesson of the
Land Ethic is that "humans must change their role from conquerer
''6 5
of the land to member and citizen.
With the publication of Silent Spring66 and the attendant
growth of environmental awareness in the 1960s, homeowners began to cultivate natural landscapes. These practices collided directly with the establishment's wooden view of what was proper
groundcover for a house and the weed laws used to keep it that way.
The history of suburban natural landscaping and its conflict with
local weed laws is a story about people and organizations. Leopold
firmly believed that if the Land Ethic was to ever succeed it must be
practiced by private citizens, not just government.6 7 The natural
landscape movement is the story of how the efforts of a dedicated
few can convince the many of what is good and right. It is a tribute
to the power of people to change society's attitudes, and in turn its
laws, for the better.
62. See Pollan, supra note 59, at 29.
63. Id.
64. Id.
65. Id.
66. Rachel Carson revealed the horrifying facts about chemical poisons and
started a revolution against their indiscriminate use. RACHEL CARSON, SILENT
SPRING (1962). The message of SILENT SPRING is clear and mirrors the Land
Ethic. Carson showed how all life is interconnected and that harm to any one
aspect of the web of life affects the entire web. As a result of her efforts, DDT
was banned in the United States in 1972. See Environmental Defense Fund v.
EPA, 489 F.2d 1247 (D.C. Cir. 1973) (upholding EPA cancellation of DDT).
67. ALMANAC, supra note 1, at 228-29; Karp, supra note 13, at 742. As Professor Karp correctly points out, in a democratic society, the government represents the voice of the citizenry and, therefore, government manifestations of
the Land Ethic do fulfill Leopold's thesis. Karp, supra note 13, at 762.
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Lorrie Otto Movement

Weed Laws
The High Priestess of Natural Landscaping

The modern suburban natural landscape movement's roots are
traced to the efforts of one woman, naturalist-teacher Lorrie Otto.
When the Ottos moved to their suburban Milwaukee home in the
1950s, the front yard was an acre and a half of lawn with a bed of
tulips and 64 spruce trees. It looked like a swiss chalet surrounded
by Christmas trees. Mrs. Otto wanted her children to learn first
hand about the wonders of Nature so she planted some blue and
white aster (Aster azureus), yellow goldenrod (Solidago canadenis),
68
fragrant bergamot (Monarda fistulosa), and some ferns.
In the early 1960s, Bayside, Wisconsin, officials viewed her wild
fern garden as "weeds" and cut it down. An enraged Lorrie Otto
took up the fight and convinced village officials that a natural landscape was a public good and not a health hazard. She went on to
become the director of the "Wild Ones - Natural Landscapers,
Ltd.," a non-profit organization whose mission is to educate and
share information with members and the community at the "plantslevel" and to promote bio-diversity and enviromentally sound practices.69 By 1992, the Wild Ones boasted five chapters in Illinois and
Wisconsin and more than 1200 members.
Mrs. Otto, now in her seventies, has received national awards
for her environmental efforts. Her naturally landscaped yard is
considered one of the best gardens in America. It contains 80 wildflower and grass species reflecting the diversity of a native Wisconsin prairie.
In a poetic turn of fortune, in the village that once sent a
mower to level Mrs. Otto's wildflowers, there are now sold-out bus
tours of a dozen naturally landscaped homes including her now famous yard.
2. The National Wildlife Federation
The National Wildlife Federation (NWF), formed in 1936 by
conservationists concerned with the loss of fishing and game, 70 is
the United States' largest not-for-profit conservation education organization with 5.4 million members. In 1973, in connection with its
68. See generally Kukula Glastris, Letting the Lawn Run Wilc Tall Grasses
and Wildflowers Make Creature-FriendlyYards, U.S. NEWS & WORLD REPORT,
Sept. 3, 1990, at 81; Paul G. Hayes, Doing What Comes Naturally, MILW. J.,
Wisc. Section 10-33 (June 28, 1992); RICK BOND, SUCCESSFUL FLOWER GARDENING 25-35 (1990); Lorrie Otto, Must Suburbia Shatter Another FrailEcosystem,
MILW. JNL., May 13, 1990, at 7.
69. The Wild One's motto is found in the group's bi-monthly publication
The Outside Story (Wild One's - Natural Landscapers, Ltd.), Jan.-Feb. 1993, at
1.
70. See Fox, supra note 21, at 34.

The John Marshall Law Review

(Vol. 26:865

efforts to teach and promote the notion of shared stewardship responsibility towards water, soil, air, plants, and wildlife, the NWF
developed and promoted its Backyard Wildlife Habitat Program.
The program educates its members, supporters and the public about
how to provide the basic habitat requirements of wildlife - food,
water, cover, and a place to rear young - as they plan and plant the
71
landscapes around their homes, schools, and places of work.
Since the program's inception, the NWF has sought to explain
that a great variety of plants, not just the limited selection of trees,
shrubs, flowers and turf grasses traditionally used in planting yards,
provide superior habitat for wildlife. The NWF enthusiastically
promotes alternatives to the turf grasses. Those alternatives include small woodlots and wetlands as well as meadows and prairies
and other traditional alternatives such as vegetable gardens, shrub
masses and flower beds.
The NWF has joined the natural landscape movement by encouraging cities to change their weed laws and by joining in litigation with both legal and technical support. More recently, the NWF
brought the message to schools teaching students the Land Ethic by
72
creating natural habitats on school property.
71. See generally CRAIG TuFrs, THE BACKYARD NATURALIST (1988). The
Backyard Wildlife Program is part of a larger national movement. Eleven million Americans have purchased and planted trees and shrubs specifically to provide food and cover for birds, mammals, butterflies, and other kinds of wildlife.
Nearly 12,000 individuals and families throughout the country have undertaken
NWF habitat projects, developed and implemented a plan, made a recorded of
their efforts and submitted it together with a promise to maintain their yards
and other areas in large part to provide the habitat needs of wildlife in their
area.
Examples of certified habitats include a homeowners' group of 42 families
in Waco, Texas who turned their yards into a single backyard habitat, home to
broad-winged hawks, armadillos and twenty-five species of butterfly. Ann
Japenga, Some Yards Give Refuge to Wildlife, L.A. TIMES, Dec. 5, 1986, at 6.
Employees of the National Starch and Chemical Company in Buffalo, New
York, converted four acres adjacent to their plant into a wildlife habitat. Id.
The smallest certified habitat is located on a fourth floor balcony in East Boston. Glastris, supra note 68, at 81. The Governor's mansion in Kansas is certified by the NWF and Mr. Tufts is working with the Clinton Administration to
help create a more naturally landscaped White House.
The Urban Wildlife Institute of Columbia, Maryland, has a similar program
for certifying backyard wildlife habitats. The purpose of the Urban Wildlife
Sanctuary Program is to promote an appreciation and understanding of urban
wildlife and its habitat needs, and to give recognition to private and public landowners who dedicate their properties to wildlife uses.
At least eight states, Alabama, Arkansas, Florida, Kansas, Maryland, Oregon, Virginia, and Washington, have programs to encourage and certify homeowner's wildlife habitats. Wisconsin has a program to encourage woodlands.
See Whose Woods Are They: Spreading the Roots of Private ForestStewardship
(#FR-072) (Wis. Dept. of Nat. Resources, Madison, Wis. 1992).
72. Joe Earle, Outdoor ClassroomsAre A Natural For Kids, ATL. CONST.,
Dec. 16, 1991, at B1. See generally TuFrs, supra note 71, at 9. The Bush Administration agreed. Katherine C. Gugulis, Creative Young Minds Grow in the Out-
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3.

City of New Berlin v. Hagar 73

The Hagardecision marks a significant watershed in the natural landscaping movement. It is the first, and best, judicial recognition of the practice and the irrational assumptions that underly the
use of weed laws to prosecute natural landscapers. The City of New
Berlin, Wisconsin elected not to appeal Judge Gramling's decision
and, as a result, the opinion is unpublished. Because this opinion is
so significant it appears in its entirety in Appendix D.
In April 1976, New Berlin sued Donald Hagar for violating its
weed law by practicing natural landscaping and cultivating a several-acre meadow. 74 Hager, a wildlife biologist, fought back. He
brought in experts to refute the city's claims that his landscape was
a health hazard.75 The testimony was convincing. Forest Stearns of
the University of Wisconsin, demonstrated that the Norway rat
does not inhabit or find food in a natural landscape. United States
Forest Service fire expert, David Seaberg, testified that Dr. Hagar's
prairie did not create a fire hazard. Professor Philip Whitford, a
botanist from the University of Wisconsin, testified that a prairie
fire, unlike a forest fire, does not create large and persistent embers
that can be carried by the wind. David Kopitzke, a Milwaukee
County Public Museum botanist, established that wildflowers and
natural landscapes do not create a pollen problem. Exotic plants,
like Kentucky Bluegrass, and trees, like oaks, create more allergenic pollen than a native prairie.
After three months of deliberation, on April 21, 1976, Judge
William Gramling issued his decision. 76 The Court found nothing
in the testimony to justify the fire and pollen hazard claims that the
city cited to support the weed ordinance. He found that natural
doors, reprinted in

U.S.

Dept of Agriculture,

AGRICULTURE

AND

THE

ENVIRONMENT: THE 1991 YEARBOOK OF AGRICULTURE 266 [hereinafter YEARBOOK OF AGRICULTURE]. Justice Douglas also advocated the need to expose

children to Nature as an essential first step in achieving a Land Ethic.
Exposure of the young to nature under the guidance of sensitive and
knowledgeable adults is one necessary starting point. This is virtually impossible in modern cities of asphalt and concrete where even playgrounds
are paved.... Every school needs a nature trail; and every person - adult
or young - needs a bit of wilderness, if wonder, reverence and awe are to
be cultivated.
GILLIAM, supra note 37, at 539.
The Rappaport yard in suburban Chicago reflects Justice Douglas' advice.
A one-quarter acre prairie of native midwest wildflowers, grasses, and legumes
was planted three years ago. See Cavarretta, supra note 3, at 3. There, the
Rappaport children play and learn "wonder, reverence, and awe" for Nature.
73. City of New Berlin v. Hagar, No. 33582 (Wis. Cir. Ct. Waukesha Cty.

Apr. 21, 1976).
74. Id; Patricia K. Armstrong, Life at PrairieSun: Weed, Water Bans, &
Worried Neighbors, MORTON ARBORETUM Q., Summer 1985, at 24.
75. Hagar, No. 33582, slip op. at 5.
76. Id.
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landscaping did not negatively affect neighbor property values. The
court stuck down the ordinance as violative of the Equal Protection
Clause because the factual underpinning for the law was too thin to
77
be rational.
Following his victory, Mr. Hagar continued his natural landscaping and New Berlin has not bothered any natural landscapers
78
since.
4.

79
Montgomery County, Maryland v. Stewart

Walter Stewart, a scientist, and his wife, Nancy Stewart, a Justice Department attorney, borrowed a page from Mr. Hagar's
playbook and successfully repelled efforts by neighbors and Montgomery County, Maryland officials to enforce a weed law against
their natural landscape. The Stewarts allowed a six-acre natural
landscape to grow around their suburban home.
In 1987, the Stewarts received a citation for violating the local
weed ordinance. In response, they compiled a detailed scientific
and legal case arguing that their natural landscape did not pose a
danger to the safety or health of the Montgomery County residents.
The county argued that overgrown yards harbored rats and snakes
and were harmful to people with respiratory problems. Faced with
the Stewarts' evidence, however, the county elected to drop the
charges.8 0
Because of the Stewart's efforts, Montgomery County changed
its weed law to allow meadows as long as there is a 15-foot buffer
maintained at 12 inches or less, and species on a noxious weed list,
77. Id. at 8. See Hayes, supra note 68, at 32 (discussing Lorrie Otto's assistance in legal battle to declare ordinance unconstitutional).
78. In Palm Beach County, Florida, the Davises registered a similar victory
in 1985. On a three and one half acre parcel in Boyton Beach, the Davises built

there home and yard of slash pine, saw palmetto and gallberry. These native
trees created a canopy and a self-multching yard of pine needles without one
blade of grass. In 1985, the county filed a complaint under the lot clearing ordinance and demanded that the Davises clear all "uncultivated vegetation" and
all trees less than three inches in diameter. They appealed to the Environmental Control Hearing Board, and with the aid of the Audubon Society, Florida
Native Plant Society and twelve neighbors, the habitat was saved and the
county ordinance was rewritten to exclude native vegetation from the lot clearing ordinance. See Wesley Starr, Land ClearingOrdinanceDefeated, THE PALMETTO (Florida Native Plant Soc'y, Orlando, Fla.), Spring 1990, at 13.

79. Montgomery County Marland v. Stewart, SW-87-2056 (Montgomery
County, Md. Circuit Court, 1987).
80. See Mercer Cross, Natural Shocks, Uncut Meadow Brings Fine,Protests,
CHI. TRIB., Sept. 18, 1988, Home, at 6; Jo-Ann Armao, Maryland Couple Refuses
to Be Mowed Down; Couple's Lawn Goes Au Naturel, WASH. POST, June 16,
1988, Metro at D1; Annie P. Gillespie, Home Meadows Confronting Weed Ordinances, WILDFLOWER, Fall/Winter 1990, at 12, 14.
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such as poison ivy, are controlled.8 1
81. In west central Florida, a similar effort by Dr. Robin Hart has met with
success. In August 1992, Dr. Hart, Asst. Director Natural Resources Department for Sarasota County, decided to naturally landscape her yard. Conventional landscaping and lawn remained in the front and along the side yard that
adjoins a neighbor, but she did not mow the sparse grass under six large live
oaks and a red cedar. She allowed existing wedelia that grew on a steep bank
bordering a man-made lake behind the yard to grow dense and bushy. Robin
Hart, Ph.D., Natural Landscapes vs. Mowing Ordinances, THE PALMETTO,
Spring 1993, at 8-9.
Beautybush, Virginia Creeper, two laurel cherry seedlings and a shrubby
Desmodium species sprouted. Nursery-grown redbay, wax myrtles, wild coffee,
black haw, and a needle palm were planted. Moorhens seemed to appreciate
the vegetative cover. Otters stopped at her yard on a few occasions. Black
racers, scarlet king snakes, and an opossum were seen in her brush pile. The
trees were occupied by blue jays, woodpeckers, flickers, and a variety of other
birds. Id.
After several months, a Notice of Violation arrived via certified mail from
the County Solid Waste Department. Her neighbor had filed a complaint. If
her yard wasn't mowed in 20 days, the County would mow it. The ordinance
provided:
The uncontrolled growth of annual herbaceous vegetation commonly
known as weeds, upon a portion of any lot, tract, or parcel of land which
has been previously cleared and which has been previously cleared and
which is within 200 feet of the boundary line of any improved property
within the unincorporated area.., to the extent that such portion of the
lot, tract of parcel of land is nor may reasonably become infested or inhabited by rats or vermin or may furnish a breeding place for mosquitoes or
cause disease, create a fire hazard, or adversely affect and impair the economic welfare of the adjacent property is hereby prohibited.
Id.
Dr. Hart's plants were all perennials. She called the code enforcement officer who had to be told the difference between perennials and annuals. His
supervisor took plants from her yard to the County Extension Service, who verified the absence of annuals. The County Attorney was consulted and agreed
that she was not in violation of the ordinance. She is now working with Florida
Native Plant Society to change weed laws in the County. Id.
Native plant societies, like Florida's, are an essential force in the establishment of natural landscapes. In the eastern United States alone, there are over
30 such organizations including native plant societies in Alabama, Illinois, Kentucky, Texas and West Virginia. See DONALD STOKES & LILLIAN STOKES, THE
WILDFLOWER BOOK, EAST OF THE ROCKIES 95 (1992).
Stephan Kenney and his wife were not so fortunate. In one of the few cases
where a natural landscaper has lost his effort in court to retain his natural landscape, Kenney was found guilty of violating a weed law for planting a wildflower meadow in "Thoreau's tradition" and fined $30,000. POLLAN, supra note
5, at 56; see also Armstrong, supra note 74, at 24; Not Everyone is Wild About
Wildflowers, CHRISTIAN SCI. MNTR., July 1, 1985, at 29-30. Fortunately, a New
York appeals court reduced the fine to $500. He paid the fine but was forced to
move elsewhere after he was repeatedly threatened by neighbors. They vandalized his yard and shot and killed birds in his meadow. He now lives in Rensselaerville, New York, where the community lets him grow his natural landscape.
Telephone Interview with Stephan Kenney (Nov. 2, 1992).
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82
Little Rock, Arkansas v. Allison

In the South, Lyndae Allison maintains a natural landscape
that the Arkansas Game and Fish Commission considers a natural
wildlife area. Her half acre yard is mostly hardwood forest, with
trumpet vines and mulberry trees. The City of Little Rock had a
different view. Little Rock cited her for violating Article 20-2 of the
municipal code which forbids "grass, weeds, or any other plant that
is not cultivated" to grow higher than 10 inches or "in rank profus'8 3
sion on the premises.
The case went to trial in 1988. The city weed inspector testified
that Allison's yard was filled with ivy and honeysuckle, but he
found no garbage or litter. A state urban wildlife biologist, Karen
Yaich, testified that natural landscapes, like Allison's, do not attract
rats or pest snakes. Ms. Allison testified that she cultivated a natural landscape in order to provide nesting sites for native wildlife and
because she preferred the natural appearance.
Little Rock Municipal Judge Marion Humphries dismissed the
citation. The Court held:
It appears that what [Ms. Allison] was cultivating was the kind of vegetation that would not attract snakes or rats as suggested by her neighbors, that it would attract songbirds. For that reason, her premises
would meet the standards of the Game
and Fish Commission of having
84
a certified backyard wildlife area.
Without interference, Ms. Allison currently continues her natural landscaping efforts.
6. Ladybird Johnson and the National Wildflower Research
Center
Ladybird Johnson led the effort to beautify the National Highway System and was instrumental in the passage of the statute implementing her efforts.8 5 In 1982, as a spin-off of her highway
beautification efforts, Ladybird Johnson and the late Helen Hayes
founded the National Wildflower Research Center, a non-profit environmental organization dedicated to the preservation and reestablishment of native wildflowers, grasses, shrubs, and trees. The
Wildflower Center, with 18,000 members, provides information on
recommended native plant species and seed and plant sources for
each state, plus tips on planting and maintaining native plants
82. No. 89-10401, slip op. (Little Rock Mun. Ct. 1989); Telephone Interview
with Lyndae Allison (Apr. 15, 1993).
83. Little Rock Mun. Code, Art. § 20-2 (1988).
84. Cory Bradburn, Judge Permits Backyard Forest; Overgrown Yard Upsets Neighbors, ARK. GAZETTE, Nov. 14, 1989, at B1.
85. Anne Raver, Ladybird's Latest Love, CHI. TRIB., May 16, 1993, Home, at
14; Amato, supra note 8, at 50.
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through its Information Clearinghouse. 86 The center is an important institutional base for the natural landscaping movement.
7. The CanadianCases
Across the border, the same battle is being waged between the
natural landscapers and some of their neighbors and village officials. Larry Lamb, a university ecologist, has fought neighbors in
his Toronto suburb for years to maintain his native North Ameri87
can prairie in his yard.
One thousand miles to the east, Cathy Smallwood grows a native woodland in the Newfoundland capital, St. John's. 88 In September 1992, the city served her with a citation for violating the law
that required yards to be "kept clean and free from growth of weeds
and grass that are detrimental to health or public safety... or by
reason of not being cut regularly are excessive when compared with
neighboring properties."8 9 The matter came before the planning
commission and Mrs. Smallwood convinced the commission, 5-4, to
allow her to keep her natural landscape. Thanks to her efforts, St.
John's is now considering re-writing its weed ordinance to expressly allow natural landscaping.
8.

The "Czicago 5"

In America's heartland the battle is being waged to convince
the nation's third largest city to permit residents to naturally landscape9° - something the State of Illinois, Cook County, the Park
District and the city itself all actively practice on public lands. 91
The Chicago 5 are a varied lot. Jack Schmidling grows a natural landscape consisting of a 110 varieties of Illinois prairie, woodland and wetland plants and wildflowers. 92 His yard attracts 64
86. See Margaret Roach, The Weed's Wild Bunch, WASH. POST, Nov. 19,
1992, Home, at 95. The National Wildflower Research Center publishes a quarterly journal, Wildflower, that includes articles dealing with gardening, private
landscaping, plant rescue, revegetation and similar subjects. The NWRC also
publishes a host of books on wildlife gardening, low-maintenance landscaping
and collecting wildflower seeds. E.g., NATIONAL WILDFLOWER RESEARCH
CENTER, THE WILDFLOWER HANDBOOK (2d ed. 1992).

87. William B. Logan, To Mow or Not To Mow, HOUSE AND GARDEN, May
1992, at 46-48.
88. Telephone Interviews with Cathy Smallwood (Mar. 2, 1993).
89. City of St. John's, Maintenance Housing By-Law § 5.1(b) (Feb. 28, 1990).
90. Am. Complaint 90, Schmidling v. Chicago, No. 91-3506 (N.D. Ill. 1991);
Nash, supra note 2, at 56; Kevin Smith, Lawsuit May Settle Question; Natural
Garden or Weeds, CHI. N'WESTSIDE PR., June 19, 1991, at 1, 16; Alf Siewers,
GardenersSue Over City Ban On Wild Things, CHI. SUN-TIMES, June 7, 1991, at
3, 47; Alf Siewers, Move to Clip Chicago's Weed Law Gains An Ally, CH. SUNTIMES, Dec. 9, 1991, at 5, 42.
91. Am. Complaint, Schmidling, No. 92-1410.
92. Id.
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species of birds. Mike Regenfuss cultivates a natural landscape as
an important part of the North Branch Prairie Restoration Project,
a joint project of the Cook County Forest Preserve District and The
Nature Conservancy, a national conservation organization. 93 Since
1949, Larry Clark's family has cultivated a natural landscape consisting of a savanna, prairie, wetland, and an experimental garden. 94
Debra Petro lives on Prairie Avenue and since 1988, she has grown
native Illinois prairie and savanna plants as part of the Chicago
Park District's Bob-O-Link Prairie Reconstruction Project 95 and
the Indiana Department of Natural Resources' Hoosier Prairie Restoration Project. Rich Hyerczyk grows native Illinois prairie plants
to help preserve native plants in cooperation with the Cook County
Forest Preserve District.96
In 1991, the Chicago 5, fed up with the continuous threat of citation for violating the weed ordinance, filed suit in federal court to
93. IA
94. Id.; see also STEIN, supra note 8, at 156. Larry Clark is a member of the
Board of Directors of the North Park Village Nature Association, a local organization dedicated to preserving and managing the North Park Village nature
preserve located on the North Side and owned by the City. Clark is a member
of the Wild Ones. Like Schmidling, Clark received an NWF Certificate of
Achievement. And like Schmidling, Chicago repeatedly prosecuted Clark for
violating the city's weed law.
95. The Bob-O-Link Meadow in Jackson Park is a spectacular example of
local government efforts to re-connect humankind and Nature through natural
landscaping. Jackson Park, on Chicago's south side, consisted of marshes and
natural areas until it was "developed" for the 1892 Columbian Exposition.
Thomas Creech, CHICAGO PARK DISTRICT DEVELOPMENT OF A NATURALISTIC
HABITAT AREA EAST OF JACKSON PARK LAGOON, Mar. 5, 1981. The marshes
were drained and the meadows plowed under. After WWII, the area became a
Nike missile launch site. After the Nike base was dismantled, there was a local
move to re-establish the area to its natural state. Planning meetings were held
in the late 1970s. Carol Braun, then the state representative for the district, was
a primary advocate.
In 1981, the Park District's Senior Landscape Designer, Tom Creech, issued
his report outlining how the restoration was to take place. By 1992, the Bob-OLink meadow was a diverse habitat for native plants, birds and insects. Other
parks where native prairies exist or are planned include Challenger Park near
Wrigley Field, along the Chicago Transit Authority's Elevated tracks, and elsewhere throughout the city. The park district is currently in the process of
transplanting a wet prairie to Marquette Park from a site a mile away that is
being developed. K.O. Dawes, PrairieBeing Moved to Greener Pastures, CHI.
SUN-TIMES, Feb. 26, 1993, at 4.
Detroit has an even bolder approach to natural landscaping. To reduce
crime, litter and the associated costs, there is a proposal to fence off large tracts
of abandoned property and plant trees and plants, and allow Nature to reclaim
the areas. By "mothballing" the land, the city can cut costs and the property
will be available for development in the future. Nancy Costello, Detroit Aide
Wants to "Pasture-ize"Motor City, CHI. SUN-TIMES, May 6, 1993, at 34.
96. Rich Hyerczyk's garden is part of the Cook County Forest Preserve Palos-Sag Restoration Project - an attempt by the County to return 14,000 acres
of forest preserve to its natural state. Hyerczyk is the regional ecologist for the
project. Am. Compl., Schmidling, No. 92-1410.
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declare the Chicago Weed Ordinance unconstitutional. 97 Beyond
the legal arguments, 98 the Chicago 5 raised compelling common
sense arguments for allowing them to maintain natural landscapes
in Chicago. The City cultivates a native prairie of wildflowers,
legumes and grasses at The David Lee Animal Control Center on
the near south side.99 The Cook County Forest Preserve District is
aggressively reintroducing prairie plants throughout Chicago.' ° °
The Chicago Park District is engaged in similar programs.10 1 Like
the Park District, the Illinois Department of Transportation is reintroducing native prairies throughout the state. Its reasons are: (1)
historical (Illinois is the "Prairie State"); (2) environmental (prairie
plants are beneficial to wildlife); and (3) economical (by introducing
prairie plants, IDOT is able to save money, and reduce gas consumption, wear and tear on IDOT machinery, and man-hours neces10 2
sary to mow roadsides).
The fact that homeowners are prosecuted while the governments that prosecute them plant natural landscapes demonstrates
the tug-of-war between those who want to live the Land Ethic and
those who want to continue the practices that ignore humankind's
proper place within Nature. Some in government, like the Chicago
Park District, recognize the Land Ethic. Others, like those who
prosecute natural landscapers, do not. The view of the former is
taking hold for a host of compelling reasons set forth below.
IV.

THE REASONS FOR AND RESPONSE TO THE NATURAL
LANDSCAPE MOVEMENT

A.

The Movement Officially Takes Root

Cook County and Chicago are not the only governments em03
bracing natural landscaping - interest in the practice is global.'
97. Id. On January 15, 1992, the District Court dismissed the Chicago 5's
complaint for lack of standing and alternatively on abstention grounds. The
Court did not reach the merits. Schmidling v. City of Chicago, 1992 WL 14112
(N.D. Ill., Jan. 15, 1992). The Seventh Circuit Court of Appeals affirmed. 1 F.3d
494 (7th Cir. 1993).
98. See infra note 129-92 and accompanying text.
99. Letter to Marie Wojciechowski, May 7, 1991, on file in Chicago v. Wojciechowski, 90 MCl 322079. The letter, written by City Architect Jeffrey M.
Goliber, includes a list of the species planted by the City in the prairie, including for example 105 pounds of prairie grass seed and 70 pounds of forb and
legume seeds.
100. Am. Compl., Schmidling, No. 92-1410.
101. Id.; see STEIN, supra note 8, at 152 (discussing the forest preserve's restoration of the prairie).
102. Am. Compl., Schmidling, No. 92-1410.
103. The author has published two articles related to the effects of weed laws
on natural landscaping. Bret Rappaport, Local Weed Laws: Why They Exist
and Where They Are Headed, WILDFLOWER, Fall/Winter 1992, at 92 [hereinafter
Local Weed Laws]; Bret Rappaport, Weed Laws: A HistoricalReview and Rec-
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In the London borough of Richmond upon Thames, for example,
there is a sprawling "hay meadow" resplendent with such wild10 4
flowers as buttercups and red clover.
In 1990, Congress mandated that .25% of all funds spent on
highway landscaping projects be used to plant native wildflowers
10 5
along the easements and rights-of-way of the Nation's highways.
The Clinton Department of Interior is working with the Nature
Conservancy and state and local governments to restore ancient
American landscapes including the Park Savanna in the Midwest,
the coastal sage scrub ecosystem in Southern California and the
06
Hill Country region landscape in Texas.
Remarkably, even the conservative, anti-environment Bush
Administration strongly advocated natural landscaping - which it
called "the New American Garden Style."'10 7 According to the
ommendations, 12 NAT.

AREAS

J. 216 (1992). He has received requests for these

articles from people and government officials in Australia, West Germany,
France, Argentina, and South Africa, as well as Canada and the United States.
The Canadian Wildflower Society in Pickering, Ontario is working to change
local weed laws in Canada. Similarly, the National Wildlife Federation, Sierra
Club and National Wildflower Research Center in Texas have taken up the
cause in the United States.
104. ANNE H. EHRLICH & PAUL R. EHRLICH, EARTH 247 (1987).
105. 23 U.S.C. § 319(b) (1992). The provisions are mandatory. Illinois, Minnesota, Wisconsin, and Iowa are taking the most proactive response to the legislation. Telephone Interview with Bonnie Harper Lore, U.S. Dept. of Trans.
(Jan. 17, 1993). The wildflower provision was sponsored by Texas Senator
Lloyd Benson and strongly supported by Ladybird Johnson, founder of the National Wildflower Research Center and a long time supporter of the environment and native plants.
This provision supplements the Federal Highway Administration's Operation Wildflower Program begun in 1973. Under that program, a state federation
of garden clubs or a member club of a federation, may pay for or furnish wildflower seeds, or bulbs to a state highway agency for planting on highway rightsof-way. The state agency has the responsibility for determining where to plant
flowers. Federal funds are then made available for participation in the cost of
planting and maintenance. Ohio and Michigan are persistent and successful
participants in Operation Wildflower.
In addition to these programs, wildflowers and native plantings are customarily undertaken as part of erosion control measures and under continuing efforts by states to beautify their highways under "Adopt-a-Highway" and
"Adopt-a-Spot" programs. See U.S. DEPT. TRANS., WILDFLOWERS AND THE FEDERAL AID HIGHWAY PROGRAM 9 (1992) (pub. FHWA-PD-92-027) (discussing a
number of federal funding programs designed to encourage and mandate the
planting of native wildflowers along highway rights-of-way).
106. William K. Stevens, Restoring an Ancient Landscape: An Innovative
Planfor the Midwest, N.Y. TIMES, Mar. 2, 1993, at B5. Interior Secretary Bruce
Babbit is a firm believer in the Land Ethic and is taking steps to bring his department's actions into step with the teachings of Leopold, one of Babbit's favorite authors.
Gregg Easterbrook, Bruce Babbit's Interior Motives,
NEWSWEEK, Mar. 29, 1993, at 25.
107. Henry M. Cathey, Wildlife: Entertainers and Pest-Controllers For
Farm and Garden, reprinted in, YEARBOOK OF AGRICULTURE supra note 72, at
297-301.
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United States Department of Agriculture Director of the National
Arboretum:
In the past, wildlife was thought of as the enemy of gardening and agriculture. Everyone has stories of destruction and ruin of valued plants
and crops. These concerns no longer have to be reasons why wildlife
cannot be welcomed back into our living space. A new gardening style,
first designed by Oehme and Van Sweden, landscape architects of
Washington D.C., was created on the grounds of the U.S. National Arboretum as the New American Garden Style. The design, the plants,
the preparation of the site, the maintenance schedule and the yearround display all work together to reclaim a disturbed site and restore
it as to habitat where wildlife and humans can coexist. 08
According to the Bush Administration, a homeowner with a New
American Garden should "overseed the entire area with native
wildflowers." 1o9
Canada has officially embraced natural landscaping. The Ottawa City Council, for example, has approved plans to let nature
take its course by reclaiming the city's 56 parks with natural landscaping. The idea is to naturalize the public parks by planting trees,
creating woodlots and plowing up existing grass to replant selected
wildflowers and native grasses. 110
The actions of national, state, and local governments demonstrate that natural landscaping and the goal of harmonizing our
yard with Nature and attracting backyard wildlife has officially
taken hold. Natural landscaping is even termed "fashionable.""'
The actions of governments and the acceptance of natural landscaping is not without cause. There are good reasons for this trend.
B.

Why the Movement Is Taking Root

Prairie ecologist Neil Diboll, a natural landscaping advocate
and expert for nearly two decades, cites three primary reasons for
the rapidly growing acceptance of natural landscaping: (1) ecologic;
112
(2) economic; and (3) spiritual.
Ecologically there is no doubt that natural landscapes are preferable particularly when compared to traditional suburban exotic
108. Id. at 297.
109. Id. at 301.
110. Natural LandscapingAround Parks, OTTAWA CITIZEN, Jan. 21, 1993, at
B2.
111. COLIN TUDGE, GLOBAL ECOLOGY 161 (1991). See generally GENE LoGs-

DON, WILDLIFE IN YOUR GARDEN (1983). River Hills, Wisconsin, an affluent
suburb, for example, has begun to embrace natural prairie landscaping by allowing residents to plant prairie species in village cul-de-sacs. Most village residents also naturally landscape their yards. The Indian Hill School has its entire
front yard planted with prairie species as part of a community project.
112. NEIL DIBOLL, SOCIAL CHANGE & THE PRAIRIE MOVEMENT: ROOTS OF
FUTURE CULTURE 1 (1991) (available from the Prairie Nursery, Westfield, Wis.).
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lawns. Since natural landscapes do not require pesticides, herbicides or fertilizers, the harmful effects of these chemicals are eliminated."i 3 In light of water shortages and problems with non-point
source pollution, natural landscaping has profoundly positive ecologic effects. Xeriscaping, the practice of planting native low-waterconsuming plants, is the law in many cities and one of the most
i 4
compelling ecological bases for natural landscaping."
113. Hayes, supra note 68, at 16.
114. See generally CONNIE ELLEFSON, THOMAS STEPHANS
WELSH, XERISCAPE GARDENING: WATER CONSERVATION

&

DOUGLAS

FOR THE AMERICAN

LANDSCAPE (1992). Xeriscape is a term derived from the greek word xeros
meaning dry and the word landscape. Xeriscaping, which began in Denver in
1985 in response to to a water shortage, has now taken hold throughout the
American West. RUTH S. ERNST, THE NATURALIST'S GARDEN 232-33 (1987).
From California to Canada, natural landscaping to conserve water is not
only becoming acceptable but is being mandated. In parts of California 33% of
municipal water is used to irrigate lawns and in some Canadian office complexes, water usage increases 300% in the summer. Colin Isaacs, Getting Rid of
Bright Green Lawn, FINANCIAL POST, May 8, 1992, § 1, at 11. Many homes and
businesses in the United States south and west are switching to xeriscaping. Id.
In Novato, California the city water authority provides a grant for landowners
who rip out their lawns and replace them with xeriscaping. Id.
The State of Florida, plagued by constant water shortages has mandated
that local governments enact local xeriscaping ordinances. FLA. STAT. ANN. ch.
373.185 (Supp. 1992). Under the Florida statute, local government ordinances
must provide incentives for landowners to maintain landscape designs that (1)
reduce water usage, (2) prohibit invasive exotic plants, and (3) limit the maximum percentage of turf on the land. Id. In doing so, Florida has become the
first state to enact a natural landscaping statute in effect, although not titled as
such, because natural landscapes satisfy the requirements of the Florida law.
Typical suburban lawns are water wasters. In Western cities as much as
sixty percent and as much as thirty percent of municipal water in Eastern cities
is used for lawns. Malcolm Jones, Jr., The New Turf Wars: A Plagueof Critics
Bushwacks the Venerable American Lawn, NEWSWEEK, June 21, 1993, at 62-63.
Kentucky Bluegrass (Poa pratensis), the most common type of lawn, is not
from Kentucky at all but rather is an exotic species from northern Europe
where the climate is cool, damp and foggy. ARMSTRONG, supra note 51, at 21.
As such, Kentucky Bluegrass is a cold season grass which does most of its growing in the United States during the early spring and early fall when temperatures are relatively cool and rain is relatively frequent. Id.; see also JAMES B.
BEARD, TURF GRASS: SCIENCE AND CULTURE 55 (1973) (discussing characteristics of Kentucky Bluegrass). To keep it growing in the hot summer, requires
extraordinary amounts of water. ARMSTRONG, supra note 51, at 21. Watering
America's golf courses alone requires expenditures of $400,000,000 and the use
of half a trillion gallons of water. Id. In addition to being a water waster, Bluegrass is responsible for the death of oaks in many suburban areas. Id. at 22.
Bluegrass sod competes with thin and fragile feeder roots for surface moisture
and nutrients. Id. (citing George Ware, The DestructibleOak, 6 MORTON ARBORETUM Q. 42, 42-47 (1970)). But see ROBERT SCHERY, A PERFECT LAWN: THE
EASY WAY 10-19 (1973) (advocating the benefits of exotic turf and the attendant
use of fertilizer and herbicides). Mr. Schery was director of the Lawn Institute
and worked as a botanist for Monsanto Chemical Company and O.M. Scott &
Sons Company.
Heat and drought resistant species of native Buffalo grass (Buchloe dactyoides) now replace traditional Kentucky Bluegrass lawns in subdivisions and
neighborhoods in and around southern California, Denver, Tuscon, and other
major cities. See Duane Carlson, Denver Turns On to Xeriscaping, Turns Off
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The positive economic consequences of natural landscaping are
twofold. First, there are the direct costs. Natural landscapes are
less costly to maintain than a traditional exotic lawn or exotic landscape. Once established, natural landscapes are not mowed, fertilized, treated with pesticides or herbicides, and they do not need
watering." 5 For the homeowner or office building manager, direct
6
costs are substantially reduced."
State departments of transportation across the nation are some
of the strongest advocates of natural landscaping. They recognize
the benefits of natural landscaping and plant native plants on roadsides and rights of way throughout their jurisdictions." 7 The Minon Thirsty Grasses, WALL ST. J., June 18, 1985, at 33; Ken Ball & Gary 0. Robinette, The Water-Saving GardenLandscape,COUNTRY J., Sept.-Oct. 1990, at 6268. Unlike Kentucky Bluegrass, Buffalo grass is a naturally short grass that
evolved on the western plains where rainfall is limited. BEARD, supra, at 158159; ARMSTRONG, supra note 51, at 22-23. Xeriscaping also creates an inviting
natural landscape and, most important, it does all this while serving the Land
Ethic. See Rod McCullom, Desert Islands,XeriscapersSay Method Saves Water
- And Wallet's Greenery, L.A. TIMEs, July 23, 1988, at 5.
115. Maintenance costs can be cut by almost 98% of the the cost of an exotic
lawn. Ted Williams, The Joe-Pye-Weed is Always Taller in the Other Person's
Yard, AUDOBON, July 1981, at 108. For example, General Electric Medical Systems in Waukesha, Wisconsin, tends 23 acres of lawn at a cost of $1,500 per acre
per year. Id But they have set aside 80 acres for diverse prairie, which costs
the company no more than $25 per acre per year. Id See infra note 182 and
accompanying text for discussion on harmful affects of lawn fertilizers, pesticides, and herbicides.
116. The specific economic advantages to natural landscaping include: (1) the
elimination of the need for fertilizers; (2) reduction in operation and maintenance cost of lawnmowing machinery; (3) the creation of natural snow fences
that eliminate the need to have workers put up and take down man-made
fences seasonally; (4) reduction in soil erosion because native plants have a variety of root lengths thereby preventing slumping and steep slopes better than
uniform exotic turf; (5) cleaner water; and (6) the attendant cost saving because
native plants curtail non-point source pollution by trapping run-off, anchoring
existing soil and slowing and filtering run-off from melting snow and summer
storms.
117. Although the trend is clearly towards more state transportation agencies practicing natural landscaping, there are those who argue against it. In
North Dakota, for example, the DOT has resisted efforts to increase the "nomow" areas because of a long-standing relationship with landowners. Puerg
Vongs, The Scenic Route, Roadsides Go Natural,AUDOBON, May-June 1993, at
29. According to the North Dakota Stockmen's Association, landowners have
the right to mow and collect hay for feed as compensation for land lost when
roadways were built. Id. The North Dakota House Agriculture Committee has
voted to recommend a ban on further no mow areas giving the stockmen a preliminary victory. Id.
North Dakota's view is in the minority and it is short-sighted.
In Wisconsin, for example, a lengthy and explicit natural roadsides policy is
part of the official management policy of the Wisconsin Department of Transportation. See Wis. DEPT. OF TRANS., MAINTENANCE MANUAL POLICY chs. 70.0,
74.0 (Jan. 1, 1991) (delineating where, when and how active management may
be undertaken, including mowing, woody plant control and herbicide application). The policy encourages management for stands of native woody and herbaceous plants, and limits herbicide use to spot treatment of noxious weeds and
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nesota DOT is perhaps the most notable in its efforts. The MDOT
Wildflower Program is involved in preserving and planting prairie
wildflowers at many rest areas and along roadsides throughout the
state. In addition to beautification of the state, a tourist attraction,
the MDOT cites many discernable benefits from its program."l 8
selected woody plants. Id Under this policy, the WDOT has spent $500,000 to
plant a 42-mile stretch of U.S. 51 with native grasses. See WIs. DEPT. OF TRANS.,
CONSERVING WISCONSIN PRAIRIE (Madison, Wis. 1991). By 1991, eighteen sites
around the state had been seeded with prairie species. Lindon McBridge, Roadside Prairie;The DOT (Yes, the DOT) Helps to Restore Nature, MADISON ISTHMUS, Sept. 27, 1991, at 25.
Other Midwestern state departments of transportation follow similar programs and policies. The Illinois Department of Transportation initiated a limited mowing policy in 1970 and incorporated use of prairie forbs and grasses into
certain seeding specifications for planting on all appropriate new or regraded
rights-of-way. Victoria Nuzzo, Dane County's Experence: What Happened?
Why?, MANAGING WISCONSIN'S ROADSIDES, March 1991, at 4. Minnesota state
law specifies that mowing more than eight feet from the pavement must be
delayed until after August 1st to encourage development of wildlife habitat. Id
Texas continues to encourage planting and maintaining wildflowers along highways. Id. The Massachusettes Turnpike has wildflowers and native plants
along it rights-of-way. Matthew Brelis, The Seeds of ChangeAllowed to Flourish, Mass. Pike's Uncut GrassBorder Sprout Ruled Claim, BOSTON GLOBE, June
16, 1991, Metro, at 29. The 1989 policy is viewed as "wonderful" by Turnpike
Board Member Ann Hersfang. Id The native landscape creates a "palette of
color and a lot of visual interest." Id The mowing budget has dropped 13.2%
since the program began. Id. North Carolina has a similar program. Vongs,
supra note 117, at 28. In these states, incorporation of specific management
methods into state laws or regulations ensures adherence to these policies, regardless of personnel opinions or staff changes.
Other right-of-way management programs have been conducted by a variety of agencies. Development of pheasant and other gamebird habitat is promoted along rural and state highways in many midwestern states, often as a
joint endeavor of several state agencies. In Illinois, nearly 6,000 acres of rural
rights-of-way have been planted and managed for gamebird habitat under the
Roadsides for Wildlife Program, coordinated by the Illinois Department of Conservation. Nuzzo, supra, at 4. This program encourages use of native grass and
forb species and limits mowing and herbicide application. Id While the resulting vegetation does not resemble a prairie, it does provide wildlife habitat and
an interesting visual appearance in an agricultural area. Id.
118. MINNESOTA DEPT. OF TRANS., PLANTING PRAIRIE WILDFLOWERS. The
MDOT cites many foreseeable benefits to its program:
* prairie communities are adapted to Minnesota's extreme climate and survive drought and severe winters;
* the plants have very extensive root systems which are able to stabilize
slopes, preventing erosion better than those exotic species that are commonly used;
* once the community is established it is very difficult for weeds to invade;
* restoring prairie near an existing prairie remnant will allow rare plants
to move in. Thus, habitat for rare plants will be preserved and enhanced;
* habitat for wildlife along our roadsides will be created or enhanced;
* seasonal changes in the plant community will provide color, texture, and
variety to the visual experience as we are driving;
* tall grass prairie may serve as a "living snow fence" preventing excessive
drifting etc.;
* the use of chemicals and mowing will decrease.
Id. at 1.
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Natural landscaping also reduces the costs of pollution cleanup. For example, water pollution in inland lakes and rivers could
be reduced when those living within the watershed naturally landscape their yard. The result would be reduced run-off and a reduction in non-point source pollution attributed to fertilizers and
herbicides used for maintenance of mono-culture lawns. 119
The second economic argument for natural landscaping is the
doctrine of diminishing marginal value - the less of an asset that
remains the more valuable it becomes. As suburban sprawl continues to consume open space, the elements of Nature that remain and
can be preserved increase in value. Accordingly, many developers
are citing to the natural landscapes retained in their developments
as a positive asset. Prices of homes in such sub-divisions often cost
120
more than similar homes in areas without natural landscaping.
119. Nonpoint Source Contaminants (NPSCs) are water pollutants not attributable to a single source, like a factory. NPSC's represent a serious threat
to human health and safety, the health and safety of domestic livestock, wildlife, fisheries and ecosystems. Steven Apfelbaum, A Focus On Nonpoint Contaminant Instream Water Quality Standards and Contaminant Impacts On
Aquatic and Terrestrial Systems And Methods for Reducing These Problems,
Testimony Before the Illinois Pollution Control Board 1 (Dec. 14, 1992) (available from author at Applied Ecological Services, Inc., Brodhead, Wis.) [hereinafter Testimony of Steven Apfelbaum]. In addition to the direct health related
costs, NPSC's cost business and industry through damage to aquatic and terrestrial systems, drainageway maintenance costs and lake sediment management
costs. Ecologically, NPSC's reduce system productivity, cause irreparable damage to wetlands and reduce biological diversity. Id. at 5-6.
For two reasons, a primary source of NPSC's is urban and suburban rain
runoff. First, the alteration of the landscape due to non-permeable surfaces
like pavement exotic lawns coupled with the fact that during development, soil
is graded and near impervious conditions can be created. Id. at 2. The rate of
runoff from these surfaces is greatly increased over the natural runoff for the
bioregion.
Second, many homeowners apply fertilizers, pesticides and herbicides to
maintain and beautify their exotic turf landscapes. Id. at 2, 4. This is usually
followed by heavy watering because exotic cold season grasses, like Kentucky
Bluegrass, require additional water during the summer to remain green. The
application of these chemical lawn care products to the near impervious turf
landscape, leads to high levels of NPSC from urban areas, in amounts that often
exceed NPSC runoff from rural areas. Id.
Natural landscaping is a proven means to reduce NPSC. Unlike the compacted soils mono-turf landscape which increase runoff, natural landscapes
(with a variety of plants within a varied topography) simply slow the runoff
and permit the water to seep into the ground. Testimony of Steven Apfelbaum,
supra, at 36.
The effort to reduce NPSC's has reached suburbia. For example, in the
wealthy Chicago suburb of Highland Park, scientists, ecologists and developers
are working together to build Hybernia, a residential development which includes a 27 acre nature preserve. Id. at 33. Although the emphasis is on natural
landscaping (residents are given a book called "Living with Nature"), for those
homeowners who choose to have exotic lawns, their use of lawn care chemicals
is restricted in amount, location and date of application, to minimize NPSC's.
Id.
120. DIBOL, supra note 112, at 1.
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The final reason for the movement towards natural landscaping - the manifestation of the Land Ethic through our yards - is
spiritual. Diboll's argument is that insofar as we view ourselves as
external and, therefore, not a part of Nature, we do not share the
universal energy and soul of the "Great Spirit" whether the spirit
be God, in the Judeo-Christian view, or some other metaphysical
being. This disconnection from the life of the planet and universe
deprives humankind of the security of belonging to the big picture.
The resultant "insecurity" or lack of connection drives humankind
to seek other forms of security, such as financial security, in an attempt to insulate ourselves from the chaos of everyday life.
To achieve financial security, humankind despoils the Earth by
converting natural resources into capital - an unnatural concept.
In the process, humans have become unbalanced, and are willing to
damage the very systems upon which they rely for sustenance. This
devastation transcends economic models, from capitalism to communism to tribalism. It is not so much a problem of systems as it is
a problem of spirit and culture.
Ultimately, economics drives culture and religion. Humankind
can no longer pursue a pattern of destroying the Earth; this is now
uneconomical. No organism can survive in a medium of its own
waste. Therefore, we must develop spiritual systems that reflect
this new reality and reward better nature in non-economic terms,
i.e., spiritual growth rather than monetary growth. Spiritual development will be a growth market of the future - that spirituality is
the Land Ethic and is manifested by homeowners through natural
121
landscaping.
C.

What Cities Have Done in Response to the Movement

In response to the efforts of the Ottos, Stewarts, Allisons, and
Hagars of the world, and consistent with the reasons set forth by
Neil Diboll, not only are governments at all levels engaging in natural landscaping, but many municipalities are changing weed laws to
allow their citizens to naturally landscape their yards free from the
fear of prosecution. The level of freedom, however, varies.
121. Letter from Neil Diboll to Bret Rappaport (Feb. 16, 1993) (on file with
author). Leopold said it this way:
Our bigger and better society is now like a hypochondriac, so obsessed with
its own economic health as to have lost the capacity to remain healthy. The
whole world is so greedy for more bathtubs that it has lost the stability
necessary to build them, or even turn off the tap. Nothing could be more
salutary as this stage than a little healthy contempt for a plethora of material blessings.
ALMANAC, supra note 1, at xi. Vice President Gore sounds a similar cord in
calling for an end to the ecologic armageddon and in its place a Global Environmental Marshall Plan. GORE, supra note 22, at ch. 13.
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The Madison "Permission"Law

Madison, Wisconsin was the first major city to recognize the
legitimacy of natural landscapes by enacting an ordinance validating them. As a result of its goundbreaking legislative efforts and
because it is home to the University of Wisconsin Arboretum,
Madison is considered the cradle of the prairie restoration movement. Although many cities have enacted ordinances modeled after
the Madison Ordinance, upon close examination, the ordinance
proves both good and bad.
The Madison Ordinance requires the homeowner to file an
application for a natural landscape and then obtain the approval of
a majority of his neighbors. 122 By expressly allowing natural landscapes, the ordinance represents a significant first step in the process of reversing the blight of truly environmentally harmful turf.
The neighbor veto and the application and approval process, however, are unnecessary limitations on the right to naturally landscape one's yard. These requirements also lead to a process of ad
hoc "permission" to plant native plants and grasses. Finally, the
premise of the Madison Ordinance is counterintuitive - why
should natural landscapes be singled out as requiring permission
when truly harmful landscapes remain unregulated?
2. Modified Local Weed Laws
A better, and more recent type of local weed law remedies the
shortcomings of the Madison Ordinance by allowing natural landscaping without either neighbor approval or city permission. These
laws retain the traditional prohibition of growing "weeds" or "rank
vegetation" but include a modifying clause that places natural landscapers out of harm's way.
There are two versions of modified weed laws: (1) the setback
ordinance and (2) the natural landscape exception ordinance. Setback ordinances generally require an area measured from either
the front or the perimeter of the lot, in which the vegetation may
not exceed a certain height, like ten or twelve inches, exclusive of
trees and bushes. The vegetation behind the setback and within the
yard, is unregulated. Setback distances depend on the type of community and size of the typical lot.123 Communities with homes on
122. Rappaport, Local Weed Laws, supra note 103, at 10. The City of Champaign, Illinois, is considering a permission-type ordinance. CHAMPAIGN MUN.
CODE ch. 35, art. II et seq. Under the proposed ordinance, natural landscapers
can submit a "Managed Landscape Plan" which sets forth what species are being planted and what maintenance technique will be employed. Id. There must
also be a three foot set back from all property lines in which the vegetation
cannot exceed eight inches. Id.
123. Rappaport, Local Weed Laws, supra note 103, at 10.
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large lots could have as much as a twenty-foot setback, while in
towns with smaller lots, a two- or three-foot setback would be more
suitable.
Setback laws have several advantages and represent a workable compromise between the sometimes diverse interests of the village, natural landscapers and neighbors.
Primarily, setback
ordinances allow for the unregulated growing of vegetation on a
majority of the lot. Like a frame around an abstract painting, the
setback around the perimeter creates a tended look that satisfies
neighbor and village concerns of conformity and aesthetics. The
yard takes on its intended look. A setback also solves the practical
problems caused by large plants and grasses lopping over into
neighbor yards or across sidewalks. The setback ordinances are
also easy to understand and enforce. Both the village and natural
landscaper benefit from a clear and simple law. Neighbor complaints are generally satisfied by such compromise and living in a
community makes compromise essential.
The liability inherent in these setback laws is that a portion of
the yard is rendered off-limits for certain types of tall native plants.
In some cases that excluded portion may prove to be the best land
available to the homeowner for cultivating certain plants. This liability is, however, a small price to pay for an otherwise workable
and fair ordinance.
The second type of modified weed laws are those that limit the
blanket weed ordinances with broadly worded exceptions for environmentally beneficial landscapes. 124 These exceptions include:
1. NATIVE PLANTINGS - the use of native plant species for aesthetic and/or wildlife reasons;
2. WILDLIFE PLANTINGS - the use of native and/or introduced
plant species to attract and aid wildlife;
3. EROSION CONTROL to offset and control any soil loss
problems both occurring or predicted;
4. SOIL FERTILITY BUILDING - the enrichment and eventual stabilization of soil fertility through the use of various plant species;
5. GOVERNMENTAL PROGRAMS - any federal, state or local programs which require the unimpaired growth of plants during a majority or all of the growing season;
6. EDUCATIONAL PROGRAMS - any areas designated for educational studies;
7. CULTIVATION - any plant species or group of plant species native
or introduced and grown for consumption, pleasure or business
reasons;
8. BIOLOGICAL CONTROL - the planting of a particular plant species or group of species which will effectively out compete and replace
a noxious or troublesome weed species without additional soil disturbance of the site;
124. Id.
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9. PARKS AND OPEN SPACE - any and all public parks and open
space lands whether under the jurisdiction of federal, state, or local
agencies including private conservation/preservation organizations;
and
10. WOODED AREAS - all areas that are predominately wooded.
Such modified weed laws expressly protect natural landscapes.
They are easy to understand and adequately balance the interests of
natural landscapers and neighbors. Additionally, exceptions can be
added or deleted from this list to tailor the weed ordinance to the
needs of the village and the bioregion in which the village is located.
3.

PromotionalNatural Landscape Laws

The final type of new local weed law not only allows for, but
promotes the Land Ethic by encouraging natural landscaping. Villages which have chosen this route generally have no prohibitory
weed laws. They have few laws coupled with proactive measures
and policies which encourage the use of native plants and natural
125
landscapes.
Long Grove, Illinois, is a good example of a community that
embodies this policy.' 2 6 Long Grove has no law regulating vegetation height. The village requires developers to include scenic easements, at least one hundred feet deep and planted with native
plants, wildflowers and grasses between the homes and major
streets, in their subdivisions. Large portions of the town are designated natural areas as determined by a scientific ecological survey.
Long Grove employs a naturalist to advise developers and homeowners on how to cultivate and maintain natural landscapes. Long
Grove sells native plants and seed mixes to residents and has a committee that reviews prairie restoration projects within the village.
The median home price in this naturally landscaped village is
$383,000.127
Fort Collins, Colorado has gone further than Long Grove. The
city employs a full-time wildlife biologist and has a ten acre nature
preserve in the heart of downtown on land that used to be a formal
park. There is a city program to identify and certify homeowner's
backyard wildlife habitats. To receive this certification, homeowners must let Nature reclaim their non-native lawns. Hundreds of
128
citizens participate in the program.
125. Id.
126. Telephone Interview with Cal Doughty, Long Grove Village Manager
(Oct. 2., 1992).
127. Id.
128. See generally CITY OF FORT COLLINS, NAT. RESOURCES DIv., CITY OF
FORT COLLINS NATURAL AREAS POLICY PLAN (Aug. 1992).

The plan should

serve as a model for all municipalities. Its statement of purpose echoes the land
ethic:
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Such pro-active natural landscape laws are, of course, the ultimate goal that we must attain. They truly reflect the teachings of
the Land Ethic.
V.

SOME VILLAGES STILL DON'T GET IT - WHAT To Do IF
YOUR VILLAGE Is ENFORCING ITS WEED LAW AGAINST

YOUR NATURAL LANDSCAPE.
The types of old weed laws used by municipalities to prosecute
natural landscapers generally suffer from a variety of legal flaws.
These flaws can be exploited by natural landscapers who are
targeted for prosecution in order to win his or her case, or hopefully, convince his or her village that the weed law should not be
applied to natural landscapes. The flaws are constitutional, practi-

cal and evidentiary.
Anyone who has walked the trails along the banks of the Poudre
River, watched a wedge of Canada geese fly across a fall sunset, seen a great
blue heron stalk fish along the edge of a pond, or admired the grasses and
wildflowers of the prairie next to the foothills knows something of the richness of the natural areas that occur in Fort Collins. They know, too, that
the natural areas that remain intermingled within the developed landscape
enhance the quality of urban life. Wetlands, waterways, riparian forests,
and other natural areas provide scenic beauty, recreation, water quality
protection, opportunities for interpretation and education, and a greater
sense of spaciousness within our urban setting. Within Fort Collins, natural areas help meet the complex needs of people. In combination with our
homes, schools, and businesses, natural areasprovide important habitats
for people.
Although most residents of Fort Collins probably understand some of
the values of local natural areas, many may not appreciate the surprising
richness of the natural resources of our community. Wetlands, riparian
forests, and native prairies are considered threatened ecosystems by many
biologists; prime examples occur within the Fort Collins Urban Growth
Area. Bald eagles winter along the Poudre River, near local reservoirs, and
within the large grasslands along Fossil Creek. Great horned owls nest
along the river, on the Colorado State University campus, at Grandview
Cemetery, and downtown. White-tailed and mule deer frequent stream
drainages. A tiny rare plant, Bell's twinpod, occurs on the foothills ridge
west of town. Two rare butterflies find living space along short stretches of
the Poudre River and Fossil Creek. Within the urban setting of Fort Collins, natural areas provide important habitats for the conservation of
plants and animals and their associated ecosystems. The document addresses two key needs: Habitatfor Conservation and Habitatfor People.
The two often conflict. But, both needs can be met, with forethought and
planning. The intent of this plan is to set a direction for the future management of natural areas in Fort Collins that will meet the needs of the citizens of the City as well as the needs of the many other creatures with
whom we share the land.
Id. at 1-1.
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A.

Natural Gardeningas a FundamentalRight.

1. Landscapingas Speech and Art
Natural gardening can be constitutionally protected speech
and, therefore, any weed law must be closely related to a compelling state interest. While not all natural landscapes are obvious to
even a casual viewer, many are. Indeed, this is often the real "problem." Symbolic speech is as protected as oral speech. One of the
best ways a person can announce his or her concern for what humankind has done, and is doing, to the environment is to restore a
portion of the environment to its natural state. Restoring natural
vegetation can, therefore, be a form of speech and, as such, is entitled to the same protection that speech receives under the First
Amendment. x29
129. See generally Spence v. Washington, 418 U.S. 405 (1974) (displaying flag
upside down was protected speech); United States v. Eichman, 496 U.S. 310
(1990) (burning flag protected speech); Helen Herskoff & Adam Cohen, Begging to Differ: The First Amendment and the Right to Beg, 104 HARv. L. REV.
896 (1991) (arguing that begging or panhandling is free speech). The Federal
Court of Appeals for the Second Circuit struck a New York Ordinance outlawing begging. Loper v. New York City Police Dept, 1993 WL 285342 (2d Cir., July
29, 1993) (holding in the alternative, that begging is protected speech).
Although the First Amendment expressly forbids the abridgment of only
"speech," the Supreme Court long ago recognized that speech does not begin
and end with the written and spoken word. Texas v. Johnson, 491 U.S. 397, 404
(1989). To be sure not all conduct equates with speech, but "conduct may be
sufficiently imbued with elements of communication to fall within the scope of
the First Amendment." Id. at 404 (quoting Spence, 418 U.S. at 409). In deciding
whether the conduct at issue possesses a sufficient communicative element to
invoke First Amendment protection, the courts ask (1) whether there is an intent to convey a particularized message present, and (2) whether the likelihood
is great that the message will be understood by those who view it. Spence, 418
U.S. at 410-11; Johnson, 491 U.S. at 404. Within this second prong, the courts
advance a four-part balancing test that looks to: (1) the authority of the state;
(2) if the regulation advances an important interest; (3) if the interest is unrelated to the suppression of free expression; and (4) if the incidental restriction is
no greater than was essential to further that interest. Barnes v. Glen Theater,
Inc., 111 S.Ct. 2456, 2461 (1991).
There are no published decisions accepting this position, but there are none
rejecting it either. As to the first prong of the test, the issue turns on the homeowner's intent. If he or she intends to convey an artistic or political message
then the test is met. Certainly, natural landscaping advances the three values
Herskoff and Cohen find in begging:
(1) the enlightenment value that truth emerges from the free exchange of
ideas and is good in and of itself;
(2) the democratic value which holds it is important in a democracy for
people to develop and express their ideas and values and listen to and consider, whether they want to or not, the ideas and values of others; and
(3) the goal of self-realization which recognizes the importance of people
expressing opinions on matters of vital importance to them if life to them is
to be worth living.
Cf Herskoff & Cohen, supra,at 898-904. To evidence that intent, the gardener
should "advertise" the message. One way to accomplish this is to post a sign
stating the purpose of the garden. See C.L. Gaylord, Marybelle's Eden, 92 CASE
& COM. 31, 35 (1987) (describing how a natural landscaper posted Backyard
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The attempt made by natural landscapers to politically express
themselves through the cultivation of wild plants is one that parallels historical and traditional precedents. 3 0 The political use of
flowers as symbols is as important today as it has been in the past.
Wildlife Habitat Certificate from National Wildlife Federation on a board
coated with varnish to show neighbors and village officials that she was conveying a message about humankind's proper place within Nature by creating a natural landscape).
Furthermore, the case for natural landscaping as art would pass the Barnes
four part test. The natural landscape used as art does not harm the moral fiber
of the community as was the case with nude dancing in Barnes. The opposite is
the case with natural landscapes. These landscapes are good for the community. The only basis for restriction on the natural landscaper's expression is the
view by others that it is not the right type of yard for the neighborhood. Such a
superficial reason, if a rational reason at all, see infra notes 163-77 and accompanying text, is surely insufficient grounds to stifle the free exercise of expression
guaranteed by the First Amendment.
The argument that natural landscaping is a form of protected speech has
been advanced by the NWF in an amicus brief to the Seventh Circuit in the
Schmidling case relating to the Chicago 5. Amicus Brief, Schmidling v. City of
Chicago, No. 92-1410; cf.Genosick v. Richmond Unified School Dist., 479 F.2d
482 (9th Cir. 1973) (recognizing the First Amendment right for a student to
wear an ecology symbol but granting no injunction because the school did not
enforce its prohibition against displaying such symbols). Jack Schmidling has a
National Wildlife Federation certificate posted on the fence surrounding his
natural landscape.
130. SIMON PUGH, GARDEN NATURE LANGUAGE (1988) (writing that the natural garden of 18th century Britain is a visible display of class power). In describing the symbolic function of gardening, another author writes:
The emergence of the new landscape garden was prompted by a variety
of motives that included the poetic and aesthetic and the practical and
political. The English reaction to the formal garden had a nationalistic
bent reflecting historic animosity toward that which was imported. They
saw themselves "happily spared the absolutism of French politics" and felt
their landscape gardens should also "be cleared of the ordered and fiercely
prescriptive designs" that mirrored French politics. The new approach to
gardening was "expressive of English 'liberty' in contrast to French 'tyranny' and formality." Such gardens as Versailles symbolized "autocracy
and the absolute rule of man over nature"; the English reaction represented "constitutionalism and man's alliance with nature." The English
landscape garden "was an endorsement of liberty and tolerance against tyranny and oppression"; it became a "constitutional taste, like the preference
for Shakespere, wild and unruled .. " The new landscape garden became
and expression of England's national pride. .

.

.

The object was to

"reproduce with as little artificiality as possible, the appearances of nature," but "nature must triumph over art." Nature was assisted but not
controlled.
John Nivala, Our Nature in Balance: An Essay on Eighteenth-Century Landscape Gardening and Twentieth-Century Lawyering, 38 J. LEGAL EDUC. 305,
308-09 (1988).
Similarly, following the French Revolution, the citizens destroyed irises
which where the symbol of the House of Bourbon and the basis for its crest the
fleu-de-lee. They replaced that royal flower with daisies to symbolize their new
political power. See generally JACK GOODY, THE CULTURE OF FLOWERS (1993)
(describing in detail the symbolic and transactional uses of flowers, domesticated and wild, throughout history). A more recent example, is the "flower
power" of the 1960s to protest the Vietnam War. Id. at 311.
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The red rose is the symbol of the Socialist Party in France and the
British Arbor Party. In the War of the Roses, opposing sides took
13
roses of different colors as their symbols. '
Natural landscaping can also be artistic expression protected by
the First Amendment.13 2 State law recognizes the beauty, artistic
expression and virtue of landscape gardening. 3 3 Landscape architecture is defined as "the art and science of arranging land together
with the spaces and objects upon it, for the purpose of creating a
safe, efficient, healthful, and aesthetically pleasing physical environment for human use and enjoyment."'1 4 A weed law, as applied
to natural landscapers, denies the landscapers' ability to express
themselves, through an activity statutorily recognized as art.
Neighbors and government officials need not concur that the
natural landscape is "art" before First Amendment protection attaches. In interpreting art as speech protected by the First Amend135
ment, the court in Piarowski v. Illinois Community College
131. Id. at 291.
132. Artwork, like other forms of non-verbal speach, is entitled to some First
Amendment protection. See, e.g., Southeastern Promotions Ltd. v. Conrad, 420
U.S. 546 (1975) (allowing nudity portrayed in the rock musical HAIR); Serra v.
United States Gen. Serv. Admin., 847 F.2d 1045 (2d Cir. 1988) (protecting sculpture comprised of an arc of steel 120 feet long, 12 feet high and several inches
thick); Contemporary Art Center v. Ney, 735 F. Supp. 743 (S.D. Ohio 1990) (protecting Robert Mappelthorpe photographs). Accordingly, the state must show a
compelling interest to stifle the artist's expression. Watters v. TSR, Inc., 715 F.
Supp. 819 (W.D. Ky. 1989), aff'd, 904 F.2d 378 (6th Cir. 1990) (prohibiting the
imposition of liability on manufacturer of board game "Dungeons & Dragons"
based on the content of the game, for suicide of a player on the theory that the
game exerted some type of mind control over player that led to his withdrawal
from society and eventual suicide).
In Sefick v. City of Chicago, 485 F. Supp. 644 (N.D. Ill. 1979), for example,
the city failed to prove a sufficiently compelling reason for revoking an artist's
right to display a sculpture satirizing public officials in the Civic Center. The
argument that the sculptures were located in a high traffic corridor of a public
building and the need to protect the members of the public who might object to
the work, were rejected as not enough to overcome the artist's First Amendment rights. But see, e.g., Davis v. Norman, 555 F.2d 189 (8th Cir. 1977) (assuming that front yard display of truck in which plaintiff's son was killed following
a high speed chase, along with a sign reading "Look what the police of Pine
Bluff did to our friend Keith Davis" was protected speech, that speech interest
was outweighed by city's interest in protecting public health and safety by
prohibiting the unenclosed storage of abandoned, wrecked or inoperable vehicles); but cf Running Fence Corp. v. Superior Ct. of Cal., County of Sonoma,
124 Cal. Rptr. 339 (Cal. Ct. App. 1975) (allowing artist to construct twenty-four
mile fence along highway absent a showing of adverse environmental impact).
This argument was conceived by John Marshall Law School student Harvey Wright in connection with a class assignment on the issue of the constitutionality of the Chicago Weed Ordinance.
133. 65 ILL. COMP. STAT. 5/11-46-2. Similarly, in Rhode Island the law provides that art includes "architectural landscaping" and "landscape gardening."
R.I. GEN. LAWS § 42-75.2-3 (1992).
134. 225 ILL. COMP. STAT. 315/3 (1992).
135. 759 F.2d 625 (7th Cir. 1985).
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stated, "[t]he freedom of speech and of the press protected by the
First Amendment has been interpeted to embrace purely artistic as
well as political expression (and entertainment that falls short of
anyone's idea or art... ) ....,136
One of the most spectacular examples of natural landscaping as
art lies in the heart of Chicago's Grant Park. The Wild Flower
Works II is the creation of Chicago artist Chapman Kelly. 13 7 Kelly
sees his garden of wildflowers, legumes and other native plants not
merely as dirt and flowers, but rather a giant canvas on which he
does his "most spectacular work." i3 8 The ecological painting is a
socio-political work that symbolizes the proper role of humankind
within Nature.
In 1988, when the Park District sought to have the Wild Flower
Works plowed under, Kelly went to court and obtained a temporary
restraining order arguing his First Amendment rights. The lawsuit
was later settled by allowing the Wild Flower Works to remain in
Grant Park and the Park District to receive regular reports on its
maintenance.
"Gardening is the art that uses flowers and plants as paint and
the soil and air as the canvas - working with nature provides the
technique."'1 39 More remarkable examples of gardening as art are
the efforts of the French Impressionist, Claude Monet. Following
the death of his wife, Monet moved to Giverny, France in 1883.
There he planted the gardens that were the subject of his most famous paintings. Focusing on color relationships and the effects of
light, Monet carefully arranged pure colors in the abstract form of
flowering plants to "create richly patterned textures and mood by
contrasting or homonizing color relationships. '140 In the later, and
most productive part of his career, Monet used his flower and water
gardens at Giverny as a living studio. "With the living, growing and
changing plants, always subject to light and weather, Monet created
an organized concentrated color environment where he could live,
breathe, observe and walk, forever having his painter's eye challenged by the effects of light."'141 Many of the plants Monet employed, and much of the layout of the gardens, are the same or
similar to many of today's natural landscapes.
136. Id. at 628.
137. See Chapman Kelley v. Chicago Park Dist., No. 88 C 6619, Complaint
and Motion for Temporary Restraining Order (N.D. Ill.
1988).
138. Barbara Sullivan, Gone to Sneed: How One Artist's Dream of a Wildflower Garden Turned into a Blooming Nightmare, CHI. TRIB., July 6, 1988, at
15.
139. ELIZABETH MURRAY, MONET'S PASSION, IDEAS, INSPIRATION AND INSIGHTS FROM THE PAINTER'S GARDEN 3-6 (1989).

140. Id. at 4.
141. Id. at ix.
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Enforcement of a weed law denies the artist the tools of her art,
Nature. A city's weed law enforcement is as devastating to a natu-

ral landscaper as declaring music a nuisance would be to a musician.
Absent a showing of some compelling municipal interest, a city does
not have the power to restrain a natural landscaper's freedom of
expression. The unjustified restraint of freedom of expression consitutes a violation of the First Amendment.
2. Landscaping as Religion
Natural landscaping, for some, can be a constitutionally protected form of religious practice. Courts essentially recognize religious practices subjectively, the only test being whether the
individual asserts his belief in good faith and that belief could
arguably be religious. 142 Therefore, not only would the established
142. Thomas v. Review Bd. of the Ind. Employment Sec. Div., 450 U.S. 707,
713-16 (1981) (stating that "[c]ourts are not arbiters of scriptural interpretation"). "Under the United States Constitution, an individual's right to believe
or not to believe in anything he or she chooses is unquestioned." Stevens v.
Berger, 428 F. Supp. 896, 899 (E.D.N.Y. 1977). Religious beliefs need not be
consistent, logical or acceptable to others. I& The threshold requirement to a
claim based on First Amendment protection for religious beliefs is a showing
that there is some reasonable possibility 1) that the conviction is sincerely held
and 2) that it is religious in nature, rather than secular - for example, purely
social, political or moral views. See Wisconsin v. Yoder, 406 U.S. 205 (1972)
(holding that an Amish religious desire to keep children out of high school outweighed state interests in compulsory attendance law); Teterud v. Burns, 522
F.2d 357 (8th Cir. 1975) (holding that the wearing of long, braided hair by North
Americans was a matter of religion, not esthetics).
However, inquiry into truth or falsity of religious beliefs is foreclosed by
constitutional guarantees of religious freedom and courts may ask only whether
the proponent of a particular religion holds his beliefs honestly and in good
faith. Cantwell v. State of Connecticut, 310 U.S. 296, 303 (1940); Van Schaick v.
Church of Scientology of California, Inc., 535 F. Supp. 1125, 1144-45 (D.C. Mass.
1982). A religious belief can appear to every other member of the human race
preposterous, yet merit the protections of the Bill of Rights. The United States
Supreme Court states:
Freedom of thought, which includes freedom of religious belief, is basic in a
society of free men .... It embraces the right to maintain theories of life
and of death and of the hereafter which are rank heresy to followers of the
orthodox faiths.... Men may believe what they cannot prove. They may
not be put to the proof of their religious doctrines or beliefs. Religious
experiences which are as real as life to some may be incomprehensible to
others.
United States v. Ballard, 322 U.S. 78, 86-87 (1944).
However, when an individual chooses to act on his belief in good faith, his
beliefs are subject to inquiry and his actions are subject to the power of the
state. The inquiry as to beliefs is approached sensitively and broad latitude is
afforded to permissive diversity, "lest established creeds and dogmas be given
an advantage over new and changing modes of religious belief." Stevens, 428 F.
Supp at 900. The court in Stevens stated:
Neither the trappings of robes, nor temples of stone, nor a fixed liturgy, nor
an extensive literature or history is required to meet the test of beliefs cognizable under the Constitution as religious. So far as our law is concerned,
one person's religious beliefs held for one day are presumptively entitled to
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Native American religions 14 and Eastern religions'" which preach
the oneness of humankind and Nature be entitled to First Amendment protection for natural landscaping, but those who hold "nontraditional" religious beliefs would also be entitled to such protection. Certainly, the adherents of Deep Ecology 45 would be entitled
to First Amendment protection for natural landscaping practices.
Beyond First Amendment protection to these less-common religions, the fundamental teachings of the Bible and Judeo-Christian
theology encourage a stewardship approach to humankind's interthe same protection as the beliefs of millions which have been shared for

thousands of years.
Id.
Thus, it becomes a matter of facts and evidence. Although courts may recognize intellectually the existence of new religious harmonies, "they respond
more readily and feelingly to the tones the founding fathers recognized as spiritual." Id.
The judicial scrutiny currently afforded laws that adversely affect the free
exercise of religion is in a state of flux as a result of Employment Div. Dep't of
Human Resources of Oregon v. Smith, 494 U.S. 872 (1990), reh'g denied, 496 U.S.
913 (1990). Writing for the majority, Justice Scalia said the Free Exercise
Clause cannot be used to challenge a law of general applicability unless it is
shown that the law was motivated by a desire to interfere with religion. Id. at
884. This narrow reading of the Constitution reverses prior law that holds that
any law that affects the free exercise of religion is subject to strict scrutiny and,
therefore, must be justified by a compelling government interest. Id. at 908
(Blackmun, J., dissenting).
Congress is likely to take action to reverse the effects of Smith, if a new
Court does not act first. Edward M. Kennedy (D-MA) has introduced a bill in
the Senate which would restore the "compelling interest" test to challenges of
government interference in religion. Religious Freedom Restoration Act of
1993, S. 578, 103d Cong., lst Sess. (1993).
143. In the Native American religions, Nature is not something apart from
hunmankind, rather it is an element in which he exists. ARTHUR VERSLUIS,
SACRED EARTH: THE SPIRITUAL LANDSCAPE OF NATIVE AMERICA (1992); see also
Lyng v. Northwest Indian Cemetery Protection Ass'n, 485 U.S. 439, 460-62
(1988) (Brennan J., dissenting). A pervasive feature of the religious life of a
Native American is the individual's relationship with the natural world which is
one of complete stewardship. Id. at 460. This reverence for the land derives
from the Native American perception that land itself is a sacred, living being.
Dean B. Suagee, American Indian Religious Freedom and CulturalResources
Management; ProtectingMother Nature's Caretakers,10 AM. IND. L. REV. 1, 10
(1982).
144. Islam, Hinduism, Sikkism and Bahai also teach the need for a harmonic
relationship between humankind and nature. GORE, supra note 22, at 260-62.
See also STEVEN ROCKEFELLER, SPIRIT AND NATURE: WHY THE ENVIRONMENT IS
A RELIGIOUS ISSUE (1992).
145. For a related point, see supra note 23. For a general discussion on the
Deep Ecologist's religious approach to Nature see BILL DEVALL & GEORGE SESSIONS, DEEP ECOLOGY: LIVING As IF NATURE MATTERED (1985), and MICHAEL
TOBIAS, DEEP ECOLOGY (1985). In one case, a natural landscaper succeeded in
securing a preliminary injunction against Akron, Ohio's attempts to enforce its
weed ordinance against her because she was a fruitarian - one who believes
that plants feel pain and should not be killed or injured. Tom Vesey, Do Plants
Suffer Unkindest Cuts?, WASH. POST, May 10, 1984, Md. Wkly., at 1.
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action with Nature. 146 Vice President Gore narrows the focus and
strongly supports the premise that traditional Judeo-Christian religions counsel for a harmonic relationship between humankind and
147
Nature.
Enforcement of weed laws can be an impediment to the free
exercise of these religions. Whatever protection the Constitution
affords that free exercise would apply to the practice of natural
landscaping for those individuals engaged in it as a result of or in
148
furtherance of their religion.

B.

Weed Laws as UnconstitutionallyVague

Even if not a constitutionally protected fundamental right, natural landscaping can escape attack from out-dated weed laws because such laws generally do not define the term "weed" and are,
therefore, unconstitutionally vague. The Chicago Ordinance, like
many, merely outlaws "weeds" or an accumulation of weeds.149 As
such, these laws provide a subjective and relative standard, which
violates the Due Process Clause.
A law is void for vagueness where it does not clearly define
what it prohibits. 150 A law is void on its face if it is "perfectly
vague"; to sustain the challenge the statute must be one which pro1
vides no "ascertainable standard for inclusion or exclusion.''
Weed laws that fail to define "weed" suffer from such a constitu146. The best biblical example of the tenet of Judeo-Christian religions is
perhaps the story of Noah which teaches humankind's duty to protect biodiversity - a goal achieved by natural landscaping. See GORE, supra note 22, at 24445. For general information on the Christian stewardship philosophy see WESLEY GRANBERG MICHAELSON, A WORLDLY SPIRITUALITY: THE CALL TO REDEEM
LIFE ON EARTH (1984). See also Psalms 23:2 which celebrates the pastoral landscape: "He maketh me lie down in green pastures/He leadeth me besides the
still waters."
147. GORE, supra note 22, at 244. See also RABBI DAN FINK, SHOMREI
ADAMAH [KEEPERS OF THE EARTH], LET THE EARTH TEACH You TOUGH: A
GUIDE To TEACHING JEWISH ECOLOGICAL WISDOM (1992) (promoting environmental activism among those of the Jewish faith).
148. Were this not true, the Supreme Court would have to rethink its views
of animal sacrifice. See Church of the Lukumi: Babalu Aye, Inc. v. City of
Hialeah, 113 S. Ct. 2217 (1993) (barring city from enforcing animal sacrifice
ordinance).
149. CHICAGO MUN. ORDINANCE § 7-28-120 (1989).
150. Grayned v. Rockford, 408 U.S. 104, 108 (1972). Where a statute imposes
criminal penalties without requiring scienter, the statute must meet a high
standard to pass a vagueness challenge. Hoffman Estates v. Flipside, 455 U.S.
489, 498-99 (1981). The due process concerns of the void for vagueness doctrine
focus on two factors: (1) notice of the conduct prohibited, and, (2) protection
against arbitrary and discriminatory enforcement. Kolender v. Lawson, 461
U.S. 352, 357 (1983).
151. Coates v. Cincinnati, 402 U.S. 611, 614 (1971) (dealing with an ordinance
making it illegal for "three or more persons to a assemble [on] any sidewalk
[and] there conduct themselves in a manner annoying persons passing by.").
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The term "weed," where not statutorily defined, must be
ascribed its dictionary definition. But "what is a weed?" is a vague
and subjective determination. Its meaning varies depending on who
is applying the definition and where the subject plant is located in
relation to other "desired" plants. Thus a "weed" to a farmer may
152. Where the term "weed" is statutorily defined, it is that definition, and
not the relative common definition, that applies. In such cases, the weed law is
less likely to be found void for vagueness. See, e.g., People v. Resnick, 487
N.Y.S.2d 988, 990 (1985) (describing weeds as noxious weeds, long grass or other
rank growths, or growths which are harmful, poisonous, or detrimental to
health); Wichita v. Hudson, 792 P.2d 1077, 1080 (Kan. Ct. App. 1990) (defining
"weeds" as "unwanted and obnoxious growths of vegetation including broad leaf
plants and grasses" in excess of eighteen inches); McDonald v. Texas, 693
S.W.2d 660, 662 n.2 (Tex. Ct. App. 1985) (stating "weeds shall mean uncultivated vegetation, including but not limited to, grasses to a height in excess of
twelve (12) inches"); Thain v. City of Palo Alto, 24 Cal. Rptr. 515, 517 (1962)
(including among weeds plants which bear or may bear "seeds" of a downy or
wingy nature, weeds or grasses that may attain such large growth as to become
when dry, a fire menace, weeds otherwise noxious or dangerous, poison oak,
and poison ivy in a condition of growth constituting a menace to the public
health ...."). In Lundquist v. City of Milwaukee, 643 F. Supp. 774, 776 (E.D.
Wis. 1985), the court refused to issue a preliminary injunction against enforcement of a weed ordinance where the plaintiff claimed the law was vague. The
Lundquist decision is incorrect and should not be followed. The court superficially deals with the issues and fails to support its naked conclusion that the
term "weed" is not vague.
On March 19, 1993, the Nebraska Supreme Court issued a decision in Howard v. City of Lincoln, 497 N.W.2d 53 (1993), holding that an ordinance which
authorized the city to cut "weeds or other worthless vegetation" was not unconstitutionally vague. In reaching its decision, the Court relied on the 1903 decision of Galt v. City of St. Louis, 77 S.W. 876 (Mo. 1903). As demonstrated
elsewhere in this article, supra note 164, the Galt decision is outdated and inapplicable in a modern context where homeowners maintain a variety of type of
gardens including natural landscapes. See Benedictine Sisters of the Sacred
Heart v. Illinois Dep't of Revenue, 508 N.E.2d 470, 475 (2d Dist. 1987) (precedents must be viewed in historical perspective and reliance on older cases
should be questioned where times have changed). Although reasonable people
may have agreed in 1903 on which plants constitute a "weed," today there is no
such agreement as evidenced by the natural landscaping movement which did
not exist until recently.
Moreover, the defendant in Howard was not a natural landscaper, but
rather a negligent homeowner who allowed his yard to go untended and vegetation to grow uncultivated. Telephone conversation with William F. Austin, City
of Lincoln attorney, July 15, 1993. The City of Lincoln is tolerant of natural
landscapers and permits homeowners who intentionally garden with native
plants to continue to grow natural landscapes, as long as the landscapes are
maintained. Id.In fact, the public library in Lincoln is landscaped with a Native Tall Grass Prairie reflecting the city's natural heritage. Id.
Accordingly, Howard should not be construed or interpreted, in any way, as
supporting the application of weed ordinances to natural landscapes. Howard
does not support the proposition that a weed ordinance which does not define
the term "weed" is constitutionally vague as applied to natural landscapes. To
the extent that Howard can be read to support the proposition that weed ordinances are constitutional without providing a definition of the term "weed," the
opinion should be disregarded because the Court's reasoning, like that of the
court in Lundquist, is conclusory and unsupported.
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be a rose or iris growing in his corn or wheat field. But a rose or iris
is not a "weed" to the conventional gardener, who would cite corn
or wheat growing in his flower bed as "weeds."'1 3 As Justice Douglas wrote: "Words which are vague and fluid may be as much a trap
for the innocent as the ancient laws of Caligula."' 154 Weed laws can
clearly be such a trap.
In Newark v. Garfield Development Corp.,1 55 one court addressed the issue directly. In that case, the court struck down an
ordinance that stated "all areas shall be kept free from weeds or
plant growth which are noxious or detrimental to public health and
welfare or a public nuisance defined in article 2." Article 2 defined
public nuisance as "any premises which are unsanitary, or littered
with rubbish or garbage, or which has an uncontrolled growth of
weeds." The court held:
That which appears to be contained without exception in all weed control legislation but which is lacking in the ordinance in question is the
definition of the particularvegetation which is sought to be controlled
or a mechanism by which the particularvegetation is idesignated
to be
56
noxious and therefore subject to government control.

The court summarized the reason for the ruling as follows:
[I]t seems clear to this court to be utterly repugnant to our system of
law to punish a person for an act, the criminality of which depends not
on any standard erected by the law which could be known to the defendant in advance, 157
but one erected by a judge or jury after the trial
has been completed.

Even if weed ordinances are not void on their face, they can
often be vague-as-applied to those who engage in natural landscaping. Across the nation, all levels of governments are actively pursu153. The primary botanical authority defines a "weed" as "a plant not
wanted and therefore to be destroyed. A plant desired under one circumstance,
as in horse radish or vegetable garden dandelion, may be a weed under other
circumstances."
HORTUS THIRD, A CONCISE DICTIONARY OF PLANTS OF THE
UNITED STATES AND CANADA 1170 (1976).

154. United States v. Cardiff, 344 U.S. 174, 176 (1952).
155. 495 N.E.2d 480, 484 (Ohio Misc. 1986).
156. Id. at 483 (emphasis added).
157. Id.at 484. Similarly, in Arlington Heights v. Schroeder, 328 N.E.2d 74,
76 (Ill. Ct. App. 1975), the court stuck down an ordinance that failed to define
the term "weed" and made it "unlawful for any lot owner to permit an improper growth of weeds or grass." The ordinance provided an exemption for
those lands under agricultural cultivation. "Improper growth" was defined as
all "weeds or grasses over twelve inches in height from the ground." I& at 75.
The court noted the vagueness of the word "weed" because the common definition is subjective. Id at 76. To illustrate, the court wrote that asparagus growing in a rose garden or in a corn field could be considered a weed. Id Similarly,
weed laws create a subjective standard, the applicability of which depends on
who is viewing the plant in question. Id.; see also Georgetown v. Vanaman, 1988
WL 7388 (Del. Ch. Jan. 28, 1988) (striking down, sua sponte, a local ordinance
that failed to set forth standards or examples of the type of vegetation
prohibited).
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ing natural landscaping.158 The most remarkable, and perhaps
ironic, example of a government natural landscaping is Chicago's
prairie on the southside at the David R. Lee Animal Control
Center. The city planted hundreds of pounds of wildflower, native
grass and legumes seeds at the site. Marie Wojciechowski, who is
being prosecuted by Chicago for violating its weed ordinance, gathered seeds from the city's prairie garden and grew plants from those
seeds on her property. 5 9 She even received a letter from a city
landscape architect asking her to call if she needed any further
assistance or information about the prairie.1'6 Ms. Wojciechowski
now defends herself in a criminal case brought by the city for growing the offspring of the city's own plants.
Without an exact definition of what type of vegetation is prohibited, weed laws violate due process because they allow law enforcement officials and judges to rely on their own notions of what
is right and what is wrong.' 6 ' The primary thrust of the void-forvagueness doctrine is:
The requirement that a legislature must establish guidelines to govern
law enforcement .... Where a legislature fails to provide such minimal
guidelines, a criminal statute may permit a standardless sweep that allows policemen,
prosecutors and juries to pursue their personal
62
predilections.'
Weed laws create such a result. Absent guidelines within the
text of the weed law itself as to what plant species are prohibited,
an enforcement officer is free to decide, strictly on his own,
whether the plant complained of in a given situation is illegal.
Since weed inspectors have no guidelines to determine if a homeowner violates the weed law, this is unfair and unconstitutional.
158. See supra notes 103-11 and accompanying text for a discussion of the
government's attempt to challenge natural gardeners.
159. Letter to Marie Wojciechowski, supra note 99.
160. Id
161. Kolender v. Lawson, 461 U.S. 352, 358 (1983).
162. Id A law must provide law enforcement with standards. Without standards, the law impermissibly delegates basic policy matters to policemen,
judges, and juries for resolution on an ad hoc and subjective basis. This due
process requirement is basic to the idea of fairness that transcends the law and
pervades most aspects of our society. Mattison v. Dallas Carrier Corp., 947 F.2d
95,102, n.4 (4th Cir. 1991) (citing MAJOR LEAGUE BASEBALL, OFFICIAL RULES OF

BASEBALL Rule 2 (Sporting News, 1955), analogizing definition of strike zone
that requires umpires to "practice diligently to attain a sameness in their estimation of the strike zone").
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C. Weed Laws as Irrationalin Violation of the Equal Protection
Clause and Unreasonablein Violation of the
Common Law
If natural gardening is not a fundamental right and the weed
law is not vague, the party charged with violating a weed law may
nevertheless challenge the rationale for a weed law. An ordinance
must not only be rational to survive constitutional scrutiny under
the Equal Protection Clause, 6 3 but under the common law, municipal ordinances must pass a more exacting standard of reasonableness.'6 Natural gardeners have successfully proven that local weed
163. The due process clause requires that all laws be rationally related to a
legitimate end. Therefore, notwithstanding the absence of an affected fundamental right, a statute must still be rational. Williamson v. Lee Optical of
Oklahoma, 348 U.S. 483, 488 (1955). Under the so-called "rational basis" test, a
legislative enactment must bear a reasonable relationship to the public interest
intended to be protected, and the means adopted must be a reasonable method
of accomplishing the desired objective. See People v. Lindner, 535 N.E.2d 829,
831 (Ill. 1989). The rational basis test employed in a due process context is the
same test that is applied in an equal protection analysis. See In re American
Reliance Ins., 598 A.2d 1219, 1225 (N.J. Super. Ct. 1991).
This standard is deferential to government and the citizen bears a heavy
burden in establishing that the law is unconstitutional under the rational basis
test. E.g., Northside Sanitary Landfill Inc. v. City of Indianapolis, 902 F.2d 521,
522 (7th Cir. 1990). The standard, however, "is not a toothless one." Mathews v.
De Castro, 429 U.S. 181, 185 (1976). For example, in Lindner, the Illinois
Supreme Court struck down a state law that required automatic revocation of
an individual's driver's license upon conviction for a sex related offense. Lindner, 535 N.E.2d at 832. The court held that where no vehicle was used in the
commission of the crime, there was a lack of reasonable basis between revocation of a driver's license and public safety and welfare. Id.
Certainly, a weed law lacks a rational basis where the city engages in and
encourages the very conduct that its weed ordinance prohibits and all the evidence shows that there is no connection between the articulated government
interest and the law enacted to effect them. Cf. Meinhold v. Department of
Defense, 808 F. Supp. 1455, 1458 (C.D. Cal. 1993) (holding that military regulation barring homosexuals is irrational in light of Department of Defense report
finding no factual basis for the restriction).
164. Municipalities by virtue of their status as subdivisions of the states are
prohibited from enacting unreasonable laws. The rule of reasonableness applies to an ordinance regardless of its constitutionality. Soles v. City of
Vandalia, 90 S.E.2d 249, 252 (1956). The reason for this limitation is the rule of
law that a legislature, which authorizes the existence of municipalities within
its state, would not confer upon them the power to pass unreasonable laws. To
be reasonable, the ordinance must be fair and impartial in operation. Yick Wo
v. Hopkins, 118 U.S. 356, 373-74 (1918). If it is not reasonable, the ordinance is
invalid. E.g., City of Santa Barbara v. Modern Neon Sign, Co., 11 Cal. Rptr. 57,
59 (Cal. App. 1961) (addressing ordinance prohibiting moving advertising sign
but permitting flashing advertising sign); People v. Buckley, 536 N.Y.S.2d 948,
950 (N.Y. App. Div. 1989) (considering a town ordinance prohibiting use of privately owned beach chairs at municipal beach); Len's Amoco v. Gates, 412
N.Y.S.2d 770, 773 (N.Y. App. Div. 1979) (holding invalid a town ordinance requiring two attendants on duty at self-service gas station because the city could
not show that it reduced fire hazards); The Klever Shampay Karpet Kleaners v.
Chicago, 154 N.E.2d 131, 134 (Ill. 1926) (striking an ordinance that required dry
cleaners to be in detached building at least 50 feet from other structures as un-
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laws are irrational and unreasonable as applied to natural
165
landscapes.
Natural landscapes are attractive and they do not decrease
property values. More directly, natural landscapes do not create a
health hazard, as cases have proven. Some uninformed government
officials and citizens believe that natural landscapes cause problems
with pollen, fire hazards, rats, and mosquitoes. These mistaken beliefs are all soundly refuted by testimony and studies. In fact, natural landscapes reduce many of the very hazards that weed laws are
intended to prevent.
reasonable). The reasonableness of the ordinance is judged from the time of the
challenge and not from the date that the ordinance was enacted. Seaboard Airlines R.R. v. City of West Palm Beach, 373 F.2d 328, 329 (5th Cir. 1967); City of
Shreveport v. Shreveport Ry. Co., 38 F.2d 945, 945-46 (5th Cir. 1930), cert. denied, 281 U.S. 763 (1930).
Assumptions are not enough for an ordinance to pass the test of reasonableness. In State v. Paile, 9 A.2d 663 (N.H. 1939), for example, the City of Concord
passed an ordinance regulating the hours that barber shops could remain open,
but not beauty shops. The city claimed that the law promoted public health
and safety because barber shops were places where unsavory characters could
congregate. Id at 666. The defendant was charged with keeping his shop open
on a Wednesday afternoon. Id at 668. The New Hampshire Supreme Court
found the law unreasonable because there was no demonstration by the city
that it advanced health or morals, but instead was an oppressive restriction on
private rights. Id. at 669.
Similarly, local weed laws are based on assumptions that have proven unfounded. See St. Louis v. Galt, 77 S.W. 876,877-78 (Mo. 1903). Accordingly, they
are invalid in their unreasonable application to natural landscapes.
165. See supra notes 72-84 and accompanying text. The precedent is clear
that local weed laws, as applied to natural landscapes, are generally irrational
because enforcement of the prohibition does not further the articulated public
safety and health goals. Two University of Illinois professors summarized the
rational basis, or lack thereof, in support of the defendant in Wojciechowski:
We were asked to comment on the probability that her project could increase the number of mosquitoes, rats and pollen. A comparison of Ms.
Wojciechowski's lots to other lots with the structure removed clearly suggests that the native garden is reducing the potential for mosquitoes and
rats, because the debris is picked up and there are less depressions for pools
of water. The surface of the land is rather uneven for mowing. What are
the probable advantages and disadvantages of that option? There are
health hazards from the pollution from lawnmowers and the use of herbicides. Few, if any health hazards could be attributed to natural vegetation.
There is no reason to believe that there are any more mosquitoes or rats or
any other vector of human disease than on any similar area with plants
growing on it. Individuals can be sensitive to fumes, chemicals or pollen of
various sorts. We are aware that these idiosyncratic problems exist. If
there are nearby people who experience specific health problems, then one
should remove the offending cause whether it be the process of maintaining
an area (i.e. pesticides) or a particular species. Until such problems are
identified specifically, there is more reason to believe that the cultivation of
exotic plants with their attendant pesticides, herbicides and gasoline
consumption.
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Fire

One of the most common arguments asserted in favor of local
weed ordinances is fire prevention. As to natural landscapes this
argument is predicated on the unproven contention that tall grass
and forb stems, commonly planted as part of a prairie or meadow,
constitute a fire hazard. This is not, in fact, true. In New Berlin v.
Donald C Hagar,166 United States Forest Service expert David
Seaberg testified that a grass fire can sustain high heat for only
twenty seconds. In order to ignite wood and sustain a fire potentially damaging to a home, a grass fire must burn within four feet of
the home for seven and a half minutes. Judge Gramling agreed,
finding no rational basis for the claim that natural landscapes cre167
ate a fire hazard.
According to John Diekelmann, a noted landscape architect
and plant ecologist, most prairie or meadow plantings contain a
large portion of green leafy material at ground level during most
seasons and do not sustain fire. 168 In short, restoring an area as
prairie does not create a fire hazard. Moreover, if fire prevention
were the purpose, a rational ordinance would prohibit the accumulation of biomass in a given area based on some index of flammability, not merely undefined weeds.
2.

Vermin

A second common argument raised in defense of local weed
laws is that naturally vegetated areas sustain rats and other vermin.
Rats and other animals commonly regarded as vermin require a
steady food supply. Natural vegetation in yards does not provide
the type and quantity of food required to sustain a population of
169
rats and other creatures regarded as vermin.
166. City of New Berlin v. Hagar, No. 33582 (Wis. Cir. Ct. Waukesha Cty.,
Apr. 21, 1976) (Appendix D).
167. Id.
168. John Diekelmann, "Madison Wisconsin's Natural Lawn Ordinance: An
Historic Overview," The Proceedings of the Ninth North American PrairieConference (July 29-Aug. 1, 1984, Moorehead, Minnesota) [hereinafter Prairie
Conference].
169. Of the 1,700 species of rodents, only a handful are pests to humans. THE
ENCYCLOPEDIA OF MAMMAIS 600 (Dr. David Macdonald ed., 1984). The three
principal pests are (1) the Norway, Common or Brown Rat, (2) the Roof Rat,
and (3) the house mouse. Id. These rodents are highly adaptable and fast
breeding. They damage crops and carry disease including rabies, lepto-spirosis,
taxoplasmodis, trichinosis, hoof-in-mouth disease, typhus, salmonella, and the
infamous black plague (pasteurella pestis). 11 GRZIMEK's ANIMAL LIFE ENCYCLOPEDIA 193 (1975) [hereinafter GRZIMEK'S].

Control of rats and mice pests requires the reduction of harborage and food.
ENCYCLOPEDIA OF MAMMALS, supra, at 602. Man-made structures, like sewers,
vacant buildings, and garages offer harborage. Id. at 601. An open field or natu-
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In short, the man-made food supply of the sort often provided
by structures, especially barns or garbage dumps, is what sustains
rats and other vermin. Thus, an ordinance aimed at limiting rats
and other vermin should not be targeted at "weeds" but rather
should prohibit the food mass-grown and openly stored on property.
3. Mosquitoes
A third defense of local weed ordinances is the assumption that
weed-covered areas provide a breeding place for mosquitoes. In
fact, however, mosquitoes require standing water to breed. Even
the fastest growing mosquitoes found in the upper Midwest need
standing water for ten days to complete their life cycle. Since prairie and meadow areas tend to absorb water quickly, they are less
likely than frequently watered lawns to contribute to the presence
of mosquitoes. If mosquitoes are the problem, it is standing water
1 70
and not weeds that should be prohibited.
4. Pollen
A fourth justification for local weed laws is the belief that
weeds produce pollen which contributes to the suffering of people
with allergies. As with the other defenses of out-dated local weed
laws, this is also mistaken. Herbaceous plants responsible for polral landscape does not. Human food and garbage are their food, not wildflowers. 11 GRZIMEK'S, supra,at 194.
170. Prairie Conference, supra note 167; W.L. Gojmerac, Controlling Mosquitoes, Univ. of Wis.: Extension Fact Sheet 1991 (Univ. of Wis.-Madison 1973).
The control of mosquitoes, as well as house flies is a legitimate public health
issue. Both pest insects are of the order Diptera. ROBERT E. PFADT, FUNDAMENTALS OF APPLIED ENTOMOLOGY 122-27 (4th ed. 1971). See generally J.D. GILLETT, THE MOSQUITO (1972); 2 GRzIMEK'S, supra note 169, at 471-529. Both flies
and mosquitos not only cause discomfort to humans, but both carry disease including malaria, yellow fever, and diptheria. GILLETT, supra, at 194-223. Mosquitos lay their eggs in standing water. Id at 34-61.
The larvae sustain
themselves on unicellular siliceous and green algae, as well as decaying material on the water surface. GILLETT, supra,at 34-45; 2 GRzIMEK'S, supra note 169,
at 474. Natural landscapes, such as prairies and wildflower gardens do not generally have standing water. Natural landscapes tend to absorb water faster than
a mono-turf exotic lawn. Without standing water mosquito larvae cannot live.
PFADT, supra, at 627.

The common house fly (musca domestica) also finds no home in a natural
landscape. Although there are 622 species of flies, generally, house flies are
bred in accumulated man-made filth including sewage, trash, and animal waste.
2 GRzIMEK'S, supra note 169, at 495.
It must be remembered, however, that all elements of Nature serve an irreplaceable function. Insects are crucial to the mix. DIVERSITY OF LIFE, supra
note 30. Dipterian larvea, mosquitos, and flies feed on dead and dying matter
and, in that way, serve a vital role in Nature's web. Without their activity, such
harmful materials would accumulate. But their proliferation out of the bounds
necessary to keep that balance is caused by humankind's filth and abuse of the
ecosystems. Natural landscapes return a portion of the land to its proper place
and, thereby, hold in check these health-menancing insects. Id. at 529.
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len allergens fall into two general types: (1) plants such as ragweeds
which characterize environments subject to repeated disturbances
such as erosion or cultivation, and (2) areas characterized by a permanent cover of non-indigenous turf and pasture grasses such as
171
bluegrass, perennial rye, and timothy.
Traditional lawn and landscape maintenance procedures in urban and suburban areas of the United States, which are often the
antithesis of natural landscaping and Land Ethic, are more likely to
than landbe a significant source of community health problems
172
violations.
law
"weed"
for
cited
often
most
scapes
This issue was at the center of the litigation that led to the
Fairfax County, Virginia "Weed Law" finding that the law was unconstitutional in 1976 in Board of Supervisors of Fairfax County,
Virginia v. Wills and Van Metre, Inc.173 The decision was based in
large measure on the testimony of Dr. Stanwyn Shetler, now the
Assistant Director of the National Museum of Natural History at
171. All flowering plants produce pollen which functions as the male element in fertilization, but not all pollen causes hayfever. In order for pollen to
cause hayfever, the pollen must have bouyancy, abundance and allergenic toxicity. Generally, entomorphilous plants (those pollenated by insects) do not have
these characteristics, particularly bouyancy. Accordingly, lupines (Lupinus),
orchids (Orchidaceae),snapdragons (Antirrhinum),milkweeds (Asclepias) and
many showy garden and wildflowers are not causes of hayfever, even though
many assume otherwise. WODEHOUSE, supra note 51, at 6. The primary cause
of hayfever are anemophilous plants (those pollenated by operation of wind). It
is the bouyancy of the pollen from these plants that creates the problem.
The pollens that cause hayfever and contribute to asthma in the central
and northern United States come from trees, grasses and ragweeds. The treebourn pollen season runs from mid-March through June and the primary
sources are birch (Betula), Hickory (Carya),Ash (Fraxinus),Walnut (Juglans),
Elm (UMmus), and especially Oak (Quercus). kL at 72-93.
Grass-caused allergenic pollen occurs primarily between mid-May and
July. There are approximately 1,100 kinds of grass which grow naturally in the
United States. The primary allergenic pollen causing grasses, however, are all
exotics and include Redtop Grass (Agrostis alba), Burmuda Grass (Cynodon
dactylon), Orchard Grass (Dactylis gromerata), Timothy (Phleumpratense)and
Kentucky Blue Grass (Poa pratense). Id. at 57-59, 191-237.
The herbacious plants dispurse pollen from August through October. The
three main sources of allergenic pollen are Pigweeds (Amaranthus), Ragweeds
(Ambrosia) and Goosefoot (Chenopodium). These plants grow in disturbed areas and are generally not associated with a well-established natural landscape.
Id. at 161.
Ragweeds are by far the worst offenders. In Chicago, for example, one
study found that 93% of the hayfever victims suffered from ragweed pollen. Id.
at 202. Bluegrass, extensively used for suburban lawns, is also a primary cause
of hayfever, and in the southwest, is the leading cause. WODEHOUSE, supra note
51, at 213.
For further information on allergenic pollens, see THE INTERNATIONAL
TEXTBOOK OF ALLERGY (J.M. Jamar, M.D. ed., 1990); HARRY F. DOWLING, M.D.,
& TOM JONES, M.D., THAT THE PATIENT MUST KNOW (1982).
172. See, e.g., Hagar, No. 33582 (Appendix D).
173. Bd. of Supervisors of Fairfax County, Virginia v. Wills & Van Metre,
Inc., No. 35084 (Fairfax County Circuit Court 1976).
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the Smithsonian Institute. Dr. Shetler testified that wind-borne
pollen may travel hundreds of miles so that a local weed ordinance
has virtually no effect in reducing allergy causing pollens. In his
decision, Judge Richard J. Jamborsky found:
Shetler's testimony [regarding pollen allergies and some other assumptions about weeds] challenges and refutes some of the old notions
about weeds and nuisances enunciated 73 years ago in City of St. Louis
v. Galt. In the absence of a showing that its tracts are a health174
hazard,
the defendant should be permitted to maintain the meadows.
Similarly, in New Berlin v. Hagar,175 Judge Gramling found
that a city's weed ordinance applied to natural landscapes lacks a
rational basis for the elimination of allergenic, wind-borne pollen
76
that affects people with hayfever and other allergies.'
5. Enforcement of Weed OrdinancesAgainst Natural
Landscapes Increases Wind-Borne Allergenic Pollen
and Other Health Hazards
The primary cause of hayfever is ragweed. 17 7 Ragweeds are a
pioneer species in the normal course of plant succession that thrive
in disturbed soil found in recently developed or degraded areas.l7a
In the normal course of plant succession, weedy pioneer plants
would, if the soil remains undisturbed by cutting or other activity,
be succeeded by grasses and herbaceous plants. All plants produce
pollen, but perennial native plants and native grasses, the primary
components of natural landscapes, are generally not producers of
wind-borne, allergenic pollen. Allowing these plants to grow, operates to crowd out the weedy pioneer species that create the health
hazard. Based on these facts, Judge Gramling concluded that the
weed ordinance, as applied to natural landscapes, was counter79
productive.'
Even more ominous than the health problems associated with
some wind-borne pollens, is the likelihood that the chemicals used
to establish and maintain mono-turf yards pose a serious health risk
174. Id. In City of St. Louis v. Galt, 77 S.W. 876 (Mo. 1903), the court held

that it is common knowledge that weeds in populated areas have a strong ten-

dency to produce sickness and impair the health of inhabitants. Although almost 100 years old and factually flawed, Galt lives on because it is a decision of a
state supreme court-the highest to address the issue--and because the publishers of legal encyclopedias cite exclusively to it as the basis of the law on the
subject. See 56 AM. JUR. 2D Municipal Corporations§ 466 (1991 Supp.). This
article advocates the end to judicial reliance on this poorly decided and incorrect case.
175. Hagar, No. 33582 (Appendix D).
176. Id.
177. See supra note 171 for a discussion of hayfever and resulting allergies.
178. Id.
179. See appendix D.
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to the environment and to people and their pets, not to mention
whatever wildlife remains in the area. Homeowners apply more
than 67,000,000 pounds of active lawn chemicals each year, more
pounds per acre than are applied by farmers. i8 0
The damage to human health attendant to such landscaping
practices is well-documented. For example in Fairfax County, Virginia officials blame the high levels of phosphorus in streams on
lawn fertilizer run-off.'8 1 The United States Environmental Protection Agency found potentially harmful levels of nitrate in more
than half the drinking water wells tested nationwide. High nitrate
levels can cause "blue baby" syndrome, a potentially fatal oxygendepriving disorder in infants.' 82 Finally, researchers at the National Cancer Institute have linked frequent chemical-lawn treatments to an increased incidence of deadly cancer in dogs and
suggest a link between the weed killer, 2, 4-D, and cancer in
83
humans.'
By prosecuting natural landscapers, and either implicitly or expressly promoting exotic mono-turf yards, villages increasingly
harm the public health. The connection between the prosecution of
180. Nancy Lloyd, Lethal Grass:

The Perilous Pesticides on America's

Lawns, WASH. POST, Sept. 16, 1991, at D5. Professional lawn-care companies,
treating mostly residential yards, rake in annual revenues of $1.9 billion. Id.;
see also James F. Lang, Note, FederalPreemption of Local Pesticide Use Regulation: The Past,Presentand Future of Wisconsin Public Intervenor v. Mortier,
11 VA.ENVTL. L.J. 241, n.4 (1992).
181. D'vera Cohn, The Chemical Quest for the Perfect Lawn; Pesticide,Fertilizer Runoff Ending Up in Area's Water Supply, WASH. POST, Apr. 28, 1991, at
Al.
182. Id. See generally CAROL VAN STRUM, A BITTER FOG, HERBICIDES AND
HUMAN HEALTH (1983); C.H.D. CLARKE, RACHEL CARSON TRUST, PESTICIDES
AND THE NATURALIST (1963); DR. GEORGE A. BEAN, RACHEL CARSON TRUST,
HEALTHY LAWNS WITHOUT TOXIC CHEMICALS; AN ECOLOGICAL APPROACH TO
CONTROL TURF DISEASES (1971); SHIRLEY A. BRIGGS AND NATHAN ERWIN,
RACHEL CARSON TRUST, PESTICIDES AND LAWNS (1991).

183. Lloyd, supra note 180; see also Lawn Chemicals; Can they Harm You?,
MAYO CLINIC HEALTH LETTER, July 1992, at 6 (recommending that anyone who
applies lawn chemicals wear rubber gloves and a mask and take other protections). The effects of lawn chemicals can be devastating. 2,4-D, for example,
was a major component of Agent Orange, the defoliant that injured many Vietnam War soldiers. Lloyd, supra note 180. In 1983, Navy Lt. George Prior, then
age 30, died of toxic epidermal necrolysis, a skin reaction caused, according to
the navy pathologist, by exposure to a fungicide that had been applied to a golf
course where he played two weeks before his death. The skin rash began after
he finished playing, lead to headaches, high fever, vomiting, and ultimately organ failure and death. Id.
Billy Casper, the golfing great, was forced to withdrawal from a tournament in Miami suffering from acute pesticide poisoning. The course had been
sprayed with weed killer. Edmondson, Hazards of The Game, AUDUBON, Nov.
1987, at 25-37. Following the application of diazinon on several fairways of the
Seaswave Harbor Golf Club, 546 Brant geese died. Tests showed diazinon residues in the birds was high and that the acetylcholinesterase (the enzyme inhibited by the pesticide) activity in the Brants' brains was depressed over 80%.
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natural landscapers under weed laws and enhancing public health,
Caroline Cox, Pesticides on Goif Courses: Mixing Toxics with Play, 11 J. OF
PESTICIDE REFORM 2 (1991).
In 1990 the U.S. EPA cancelled registration of diazinon for use on golf
courses and sod farms. That decision does not affect the use of diazinon on
lawns or for agriculture. BRIGGS & ERWIN, supra note 182, at 14.
In 1990, the Supreme Court held that federal law does not pre-empt local or
state regulation of lawn chemicals. Wisconsin Public Intervenor v. Mortier, 111
S. Ct. 2476 (1991) As a result, states and localities are now proceeding with an
array of regulatory measures from notice requirements before and after application to outright bans on methods of application and types of chemicals.
Additionally, private citizens have attacked both the safety of lawn chemicals and the manufacturers' claims of safety. Patricia and Michael Gergel employed Chemical Lawn Services Corp. to fertilize their lawn and kill weeds.
The day after the chemicals were applied, including Garlon, Dacthal and 2,4-D,
Mrs. Gergel woke up with hives-a condition that continued for some time. In
1988, a jury awarded the Gergels $67,000 stemming from their complaint that
the company had misrepresented the pesticide as safe. Gergel v. ChemLawn
Services Corp., 1990 WL 87244 (E.D. Pa. June 21, 1990); see also James v.
ChemLawn Services Corp., No. 86 CV 73044DT (E.D. Mich. Sept. 14, 1988)
(finding for letter carrier accidentally spayed by chemicals from broken hose of
ChemLawn truck). The New York Attorney General sued ChemLawn in 1988
for false and misleading advertising, settling in 1990 when the company agreed
to refrain from making broad safety claims for its products. Lawn Chemicals:Is
Greener Grass Worth It?, TRIAL, June 1991, at 13. As a result of that case, the
Professional Lawn Care Association of America, a trade association, now advises its members not to include information about lawn chemicals in its ads.
Id.
Dr. Allen Young of the Milwaukee Public Museum summarized the issue
succinctly:
We have been sold a bill of goods by the chemical weed killer industry,
brainwashed to believe that a beautiful lawn and garden is one free of
weeds and wild species in general. We're convinced that astro-turf and
highly bred ornamental plants like roses and tulips are more desirable than
milkweeds, Joe-Pye Weed and black-eyed Susans. Ironically, most ornamental plants have lost their genetically-endowed natural resistance to insect attack and disease, as a result of artificial breeding for size and beauty.
Wild plants possess built-in natural insecticides and anti-biotics buffering
them from nature's endless challenges. Many ornamentals require artificial chemical fertilizers and pesticides if they are to survive, feeding more
money into the chemical garden industry, an endless Catch-22 for the
consumer.
Allen M. Young, Can Nature Survive Humankind? EXCLUSIVELY YOURS, Dec.
1987, at 58-63; see also Allen M. Young, A Holistic Approach to Saving Nature,
CHI. TRIB., May 19, 1993, § 1, at 19.
An environmentally sound alternative to chemical treatment is Integrated
Pest Management ("IPM"). IPM opts for biological and natural controls of
harmful insects and includes the use of insect resistant native plant species.
JONATHAN ERICKSON, GARDENING FOR A GREENER PLANET: A CHEMICAL FREE
APPROACH 8-9 (1992). Biological controls of pest plant species is not new. As

early as the 1920's, the Commonwealth Prickly-Pear Board, in Queensland Australia, introduced five insect species to spread disease in prickley-pears (Opuntia inermis). These plants were a major problem for farmers and ranchers
often completely covering the ground to the exclusion of all other plants. By
1925, more than 60 million acres were covered. The prickley-pear was imported
to Australia in 1788 and the biologic controls used in 1920 proved successful.
KING, supra note 12, at 412-13.
The Clinton Administration vowed to lower pesticide use, particularly in
agriculture. Marilyn Elias, U.S. Policy to Cut Back Pesticide Use, U.S.A. To-
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safety and welfare is not well-founded. Prosecutor claims rest on
convenient assumptions that have not withstood judicial or scientific scrutiny. Even more frightening is the likelihood that the correlation is inverse-that these weed laws are, if not mandating,
certainly encouraging turf grass lawns established and maintained
with chemicals that seriously endanger the public health, safety,
and welfare.
6. Aesthetics
The final recurrent criticism of natural landscapes is that such
yards simply "don't look nice." Neighbors wish to live next door to
neighbors who have yards of "beauty." To some, natural landscapes
look unattended and "messy." Such shallow arguments demonstrate the underlying motivation that some feel to control the actions of those who dare to be differant.
"What beauty is I know not, but it dependeth upon many
things."'1 4 Although some believe that beauty is visual, the Land
Ethic teaches that beauty is determined by how an activity, plant or
species fits within the natural world.' 8 5 Humankind must conform
its yards with nature, not some artificial model. Natural landscapes
conform to nature and are things of beauty.
On a perceptual level, a yard ablaze with colorful wildflowers
and majestic flowing native grasses impresses the viewer and attracts positive responses from passersby. For example, Chicago's
Grant Park, contains the two-acre "The Wildflower Works."'18 6 The
Chicago Park District is planting native coneflowers and day lilies
along the 4-1/2 mile-long median of Lake Shore Drive, Chicago's
most famous street. The program is considered the first of its kind
in the nation and if the planting proves successful, the Chicago
Park District plans to naturally landscape other major streets in the
city.' 8 7 The State of Illinois ripped out the tulip and rose garden on
the grounds of the State Capitol and replaced it with native Illinois
DAY,

June 28, 1993, at D1-D2.

For a more complete discussion of the threat

posed by pesticide use on lawns see The Use and Regulation of Lawn Care
Chemicals:HearingsBefore the Subcomm. of Toxic Substances, Environmental
Oversight Research and Development Committee on Environment and Public
Works, 101st Cong., 2d Sess. (1990).
184. John J. Costonis, Law and Aesthetics: A Critique and a Reformation of
the Dilemas, 50 MICH. L. REv. 335, 336 (1982) (quoting Albrecht Duer).
185. See supra notes 15-50 and accompanying text for a discussion of the

land ethic.
186. See supra notes 137-38 and accompanying text for a discussion of a lawsuit alleging First Amendment right to naturally landscape.

187. Janet Ginsburg, Concrete Results, Along Illinois Highways, Prairie
PlantsAre Making a Comeback-With a Little Help From Some Friends, CHI.
TRIB., May 25, 1992, § 5, at 1. Times are changing. Twenty years ago, Los Angeles planted plastic trees on street medians. Tribe, supra note 43, at 1315-16.
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prairie plants. Illinois believes the aesthetic appeal of native landscapes is more pleasing than traditional exotic landscapes and with
respect to the claim that natural landscapes are ugly and decrease
neighboring property values, the opposite appears to be true.1 88
These aesthetic qualities of natural landscapes have been embraced by corporate America. Sears, Roebuck & Company is planting a landscape of prairie grasses and forbes around its new
headquarters in Hoffman Estates, Illinois.18 9 Not only does Sears
view the use of a natural landscape as an ecologic and economic
benefit, but Sears plans to use the natural landscaping as a marketing tool to attract other corporate office users to the 786 acre site.
Sears' plans have been called a "landmark" in the natural landscaping movement. 190 Other corporations, large and small, utilize natural landscaping at their corporate headquaters for ecologic,
economic and aesthetic reasons. These include: McDonald's in Oak
Brook, Illinois; Westbend Mutual Insurance in Westbend, Wisconsin; Schneider Tracking in Greenbay, Wisconsin; and Promega Corporation, a biotech company in Madison, Wisconsin.1 91
188. See Dave Ambrose, Where the Wildthings Are-The Benefits of Attracting Wildlife to Your Back Yard for Beyond Aesthetics, OUTDOOR HIGHLIGHTS, May 1992, at 4-7. Studies show that landscaping efforts, including those
that benefit wildlife, increase property values from 3% to 10%. Id. at 4. According to Money, landscaping increases the value of property between 7% and 14%
and the article highlights a prairie landscape to support the conclusion of economic beauty. Money, Mar. 1992, at 45. In Madison, Wisconsin, prairie species
are being cultivated into landscapes as a selling point in expensive homes.
Amato, supra note 8, at 50-51. In New Berlin v. Hager, Judge Gramling found
that the defendant's natural landscape was an asset to the neighborhood's property values. Hagar, No. 33582 (Appendix D).
189. The name for Sears' new headquarters is "Prairie Stone." Kathie Mitchell, Sears Trades Shrubsfor Wildflowers, CHI. TRIB., Nov. 4, 1991, at 3; A Not-SoTowering Sears Complex, CHI. TRIB., June 3, 1991, Business, at 1.
190. Mitchell, supra note 189.
191. Natural landscapes of wildflowers and grasses create an "effect that can
be magnificent." JAMES, supra note 9, at 12. Other examples of natural landscaping as fashionable date from the early 1980's and include a cemetery in
York, England which has a meadow type landscape instead of traditional lawns,
with paths to the graves. The Cuna Medical Center in Madison, Wisconsin is
surrounded by 18 acres of natural meadow, prairie bordered lawn and a parklike seating area. Madison schools use the property for outdoor education programs. Abram W. Kaplan, Lawn Care Problems and Solutions, MORTON ARBORETUM PLANT INFORMATION BULL., Summer 1985, at 8.

The John Deere & Co. Headquarters in Moline, Illinois is an example of
fashionable natural landscaping gone awry. The campus was designed in 1968
with a landscape which celebrates a pastoral ideal-the harmony of human beings and Nature. The landscape flows naturally. The designer's vision for limited lawn area, however, gave way to the Company's desire to show off its new
line of lawn mowers. Now, what was designed to look like a native Illinois
woodland looks more like a traditional golf course. FELICE FRANKEL & JORY
JOHNSON, MODERN LANDSCAPE ARCHITECTURE REDEFINING THE GARDEN 29-39

(1991). Ironically, the Tacoma Washington Headquarters of Weyerhauser, a
company that is generally hostile to the environment, is one of the best examples of corporate natural landscaping. Id. at 40-51. The Weyerhauser complex
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Ultimately, the aesthetic argument against natural landscaping
is illogical. One man's weed is another man's rose.192 To some,
pink plastic flamingoes, polka-dotted bloomered cardbord ladies,
twirling plastic sunflowers, astro-turf-covered front stoops, and perfectly sculpted evergreens look simply ridiculous; but to others,
such landscaping is beautiful. People have a right to astro-turf-covered stoops, closely cropped evergreens, and spinning plastic sunflowers in their yards. That is the American way. But individuals
also have the right to a natural stone walkway, free-flowing native
shrubs and forbs, and real sunflowers reaching to the sky in a blaze

of gold.
VI.

WHERE To GO FROM HERE - SUGGESTIONS FOR LOCAL
WEED LAWS THAT EMBODY THE LAND ETHIC.

In the end, it is the public perception that must change, particularly those in policy making positions in villages around the nation.
History points that way. In 16th Century England, wealthy land-

is a random floriferous pattern that includes a wildflower meadow and more
than 2,500 trees. Id.
Even golf, once the proudest adherent to traditional exotic turf landscapes,
is transforming into a proponent of the natural landscaping movement. The

prestigious Standard Club in Atlanta landscaped its new course with native
grasses, trees and shrubs. In 1992, Golf Magazine, the Department of Interior,
the United States Golf Association and the National Golf Foundation signed an
agreement to work to create environmentally friendly golf courses on public
lands. The four organizations will share their resources in order to facilitate
existing processes to establish courses which will serve as models for future
environmental endeavors. James Gorman, Golf- The FinalFrontier,AUDUBON,
May-June 1993, at 86. Naturally landscaped golf courses in the Scottish-links
tradition are built with natural landscaping in mind. Jack Nicklaus' Castle
Rock, Colorado course has more than 100 acres of natural rough. See Ron Whitten, Design (Courtesy of Mother Nature), 50 GOLF COURSE MANAGEMENT 17-26
(Dec. 1982). These courses consist of native grasses, use fewer pesticides and,
where possible, preserve wildlife habitat (in the rough of the course). Id.; Bruce
Selcraig, Greens Fees, Whose Eagles? Which Birdies? Nature Pays a Pricefor
Own Love Affair with Golf, SIERRA, July-Aug. 1993, at 71-77. Even on the playing surface, golfers are becoming environmentally attune. One of the newest
products available is a disintegrating tee made of sawdust and fertilizer that
shatters upon impact and then dissolves.
192. One of the earliest works on wildflowers, a classic, provides a poetic
tribute to the beauty of wildflowers in a natural setting and our obligation to
preserve them. HOMER D. HOUSE, WILDFLOWERS 7 (1918). He wrote:
In this course of destruction made necessary in large part by the economic
development of a new country, it is not only gratifying, but to a large measure marvelous, that so many of the native wild flowers have persisted and
often, against great odds, have held their own in restricted habitats left to
them.

To know and appreciate the native wild flowers as well as other forms
of wild life is the stimulus back of all efforts to conserve these elements of
nature, and this appreciation of their beauty and place in nature is more
effective in their preservation than any man-made laws devised for their
protection.
Id. at 7-8.
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owners had lawns that were natural meadows starred with a thousand flowers. In those days, grasses were hated weeds, and garden
boys would creep along the flower lawns picking out the grass. In
the 19th and 20th Centuries, the perception of the ideal yard has
been confounded. Grass became the vegetation of choice. Local
weed laws protect and promote this ideal. We must return to the
past.
In response to the natural landscaping movement, communities
are moving from repressive weed laws toward more progressive
weed laws. The progress, however, is too slow; and far too often
efforts to change regressive "weed laws" are met with opposition
based on misunderstandings. Judges and government officials
should abandon these ill-founded notions.
The natural landscaping movement, having taken root, will
continue to grow as we enter the 21st Century. Unfortunately,
weed laws in many communities persist and create a significant impediment to the growth of the natural landscape movement. These
repressive laws must be changed.
In her recent book, Noah's Garden, Sara Stein challenges us to
replace the sterile, contrived, inherited exotic landscapes that have
unfortunately dominated our lives. She writes of a promising future where local and state laws regarding land use reflect the Land
Ethic:
Some time in the future, the value of a property will be perceived in
part according to its value to wildlife. A property hedged with fruiting
shrubs will be worth more than one bordered by forsythia. One with
dry stone walls that provide passageway for chipmunks will be valued
higher that one whose walls are cemented stone. Buyers will place a
premium on lots that provide summer flowers and fall crops of seed.
Perhaps there will be formal incentives: tax abatements geared to the
number of native species; deductions allowed for lots that require
neither sprays nor sprinklers. A nursery colony of bats might be considered a capital improvement. There could be bonuses for birdhouses.
193
Oh, brave new world!
This is the goal, but in populated urban areas, it may be unrealistic to believe that unregulated, pro-active natural landscaping
laws, will be accepted in the near future. The "journey of a thousand miles begins with the first step," and it is with that axiom in
mind that the following guidelines are offered to be used by communities in crafting new weed ordinances that begin the road toward a more benign relationship between our yards and Nature:
1. The ordinance should protect the fundamental right of residents to
choose their own landscaping;
2. The ordinance should apply equally to all residents as well as the
City, County and State, if possible;
193. STEIN, supra note 8, at 244.

1993]

Weed Laws

3. Any restrictions in the ordinance should have a rational basis; ie., a
legitimate interest in public health, safety or welfare;
4. The ordinance must not legislate conformity or aesthetics nor allow
residents of the City to exercise control over their neighbors'
landscapes;
5. The ordinance should not require the filing of an application, statement of intent or management plan; and there should be no review or
approval process or fees assessed against residents who intend to engage in legitimate natural landscaping;,
6. In order to avoid harassment of natural landscapers, the City's
"weed commissioners" who will enforce the Natural Landscaping Ordinance, and thereby differentiate between those people who are growing permitted natural landscapes versus those with unpermitted
growth, should be able to distinguish between the two;
7. Enforcement of the ordinance should be undertaken through due
process of law which guarantees individuals the right to fair adjudication of their rights; and,
8. The ordinance should address the problems of environmental degradation brought about by proliferation of high maintenance monocultural landscapes, and the indiscriminate use of toxic chemicals in
landscape management. It should encourage the preservation and restoration of diverse, biologically stable natural plant communities, and
environmentally sound practices. This would reduce not only contaminants to the environment such as pesticides, fertilizers, pollutants and
noise, but would help reduce the accumulation of yard waste.
A model for good, fair and workable modified weed ordinances
embodying the foregoing guidelines is attached as an appendix.
This model is simple, easily understood, and allows natural landscaping consistent with the Land Ethic. But, the law is not proactive in its treatment of natural landscaping. Two versions of such
pro-active natural landscaping laws - proposed by Lorrie Otto and
College Station, Texas are attached in the appendix. Lorrie Otto's
proposed Natural Landscaping Act is the best available model law.
It embodies the Land Ethic more directly and is similar to the approaches adopted in Long Grove, Illinois and Ft. Collins, Colorado.
The proposed College Station, Texas Natural Landscape Ordinance
is similar in its pro-active tone and effect.
Any of these three models offer a significant improvement on
traditional anti-Nature weed laws many villages still have on the
books. The specific wording of any new weed law, of course, will
vary from town to town and region to region based on particular
climate, geography, and population density, but whatever the final
wording, the weed laws of old must be changed to reflect the Land
Ethic and thereby enhance, rather than inhibit humankind's
chances of survival.
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CONCLUSION

Laws, however, are only a first step. They offer a means to an
end but are never an end themselves. We cannot rest with the enactment of a law and believe that it alone will accomplish the desired goal of a harmonic relationship with Nature. As Dr. Wilson
observed:
The wise procedure is for law to delay, science to evaluate and familiarity to preserve. There is an implicit principle of human behavior
important to conservation: the better an ecosystem is known, the less
likely it will be destroyed. As the Senegalese conservationsist, Baba
Dioum has said 'In the end, we will conserve only what we love, we
will love only what
we understand, and we will understand only what
194
we are taught.'
If we cannot learn to accept the Land Ethic in our own yards
and learn to live with Nature, then how will we ever apply its teaching to the larger world around us.
Aldo Leopold said:
This [a destroyed prairie remnant] is one little episode in the funeral of
native flora, which in turn is one episode in the funeral of the floras of
the world. Mechanized man, oblivious of floras, is proud of his progress in cleaning
up the landscape on which, willy-nilly, he must live
195
out his days.

Hopefully, this type of progress can be held in check and ultimately reversed as natural landscaping continues to spread across
the Nation. Local weed laws, a remnant of an age of conformity and
misunderstanding, must be reviewed and revised to make way for
this change.
194. DIVERSITY OF LIFE, supra note 30, at 320.
195. ALMANAC, supra note 1, at 46.
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APPENDIX A-MODEL MODIFIED WEED ORDINANCE

A good, fair and workable model "modified weed ordinance" is:
PUBLIC NUISANCE:
UNTENDED, RANK AND UNMANA GED VEGETATION

§ 1.

PROHIBITION: Untended, rank and unmanaged growth of
vegetation on any property within the City which is visible from
any public way, street, sidewalk or alley is declared to be a public
nuisance and may be abated in accordance with the procedures set
forth in §§ 2-3 of this Ordinance. This prohibition shall not apply to
vegetation native to [State or region], provided there is a setback of
not less than four (4) feet from the front lot line of vegetation not in
excess of eighteen (18) inches exclusive of trees and shrubs.
§ 2. PROCEDURE: The City shall issue a written citation to a
Landowner whose property is in violation of § 1 of this Ordinance.
This citation shall inform said Landowner of the basis of the citation and shall include the following information: 1) the date of any
inspection and the name of the inspector; and 2) the names and addresses of any neighbor(s) of the Landowner or other person(s)
who contacted the City or was contacted by the City regarding the
alleged violation of § 1 of this Ordinance. The Citation shall be adjudicated in accordance with Art.

-,

of the Municipal Code relating

to adjudication of [traffic offenses].
§ 3. ABATEMENT and PENALTY Upon a finding of guilty in
accordance with § 2 of this Ordinance, the Landowner shall have
twenty-eight (28) calendar days in which to abate the nuisance. If
he/she does not so act, the City may take whatever reasonable action is necessary to abate the nuisance. The costs of such abatement
shall be assessed against the Landowner and shall constitute a fine,
the collection of which may be made pursuant to the provisions of
Art. - [relating to imposing a lien on the property].
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APPENDIX B--NATURAL LANDSCAPING ACT

Lorrie Otto's natural landscaping law was edited by David L.
Kinnamon, Donald Hagar's attorney, in Milwaukee, Wis.
NaturalLandscape Act
An ACT to protect private property with natural landscapes,
and their restoration in the State.
The people of the State of
, represented in assembly and senate, do enact as follows:
SECTION 1. LEGISLATIVE PURPOSE.
The legislature acknowledges the desirability of permitting and
encouraging the preservation and restoration of natural plant communities in urban, suburban and rural areas. It further acknowledges the need to enjoy and benefit from the variety, beauty and
values of natural landscaping including freedom from toxic chemicals, and seeks to guarantee the citizens the freedom to employ natural landscaping as a viable and desirable alternative to other
conventional modes of landscaping. The legislature recognizes that
a limited number of plant species may be serious agriculture pests,
or in some instances may adversely affect human health or safety.
In these instances it has provided limited remedies by defining the
plants which are a threat to the agricultural economy, and the noxious weeds by their Latin and common names.
SECTION 2. NATURAL LANDSCAPING PROTECTED
(1) As used in this section:
(a) "Restoration project" means an area managed to conserve
or restore prairie grasses and forms; native trees, wildflowers and
shrubs; an old field succession of native and non-native plants; or a
combination of the foregoing.
(b) The following plant species are defined as "weeds":
Cirsium arvense (Canada thistle)
Convolvulus arvensis (Field bindweed)
Euphorbia esula (Leafy Spurge)
[the above three species are on the Wisconsin
Agriculture list]
Ambrosia artemisifolia
)
Psilostachya
)
(Ragweeds)
Trifida
(2) Neither the weed commissioner nor any other agents or
employees of any county, city, village or town shall undertake to
cause the destruction, cutting or removal of any vegetation on lands
within a restoration project except on order of a court of record
following a hearing at which it is established either that noxious
weeds specifically named in the weed ordinance exist in such resto-
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ration project, that a condition creating a clear and present hazard
to public health or safety has arisen, or that the project is a threat to
the agricultural economy. An action for a court order under this
subsection shall be maintained as an action to enjoin a public nuisance. A court order under this subsection shall provide that the
destruction, cutting or removal of vegetation shall be selective, unless general destruction, cutting or removal is necessary to eliminate the offending condition.
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APPENDIX C--COLLEGE STATION, TEXAS PROPOSED NATURAL
LANDSCAPE ORDINANCE

The Proposed College Station, Texas Natural Landscape Ordinance has a similar pro-active tone and effect:

PROPOSEDNATURAL LANDSCAPE ORDINANCE
An Ordinance to promote the use of native vegetation, including native grasses and wildflowers, in managed yards and landscapes to allow the use of such plants in the preservation or
restoration of natural plant communities.
Section 1. Legislative Purpose:
It is not the intent of this legislation to allow vegetated areas to be
unmanaged or overgrown when such growth provides either a direct health hazard or provides a demonstrated breeding ground for
fauna known to create a safety or health hazard. The legislature
recognizes that a limited number of species may be indicators of
neglect, a condition which may adversely affect human health or
safety. Below, the city has specifically defined certain noxious
weeds recognized to be indicators of neglect.
The use of wildflowers and other native plants in managed
landscape design can be economical, low-maintenance, effective in
soil and water conservation, and may preclude the excessive use of
pesticides, herbicides, and fertilizers. Furthermore, native vegetation and native plant communities, on a worldwide basis, are disappearing at an alarmingly rapid rate. The city recognizes the
desirability of permitting and encouraging managed natural vegetation within the city limits of College Station while maintaining public health and safety.
Section 2. Definitions:
The following plant species are defined as noxious weeds and
do not come within the protection of this ordinance:
Sonchus asper (L.) Hill
Asteraceae
Sow Thistle
Sorghum halepense (L.) Pers.
Poaceae
Johnson Grass
Ambrosia sp.
Asteraceae
Rag Weed
Cenchrus incertus M.A. Curtis
Poaceae
Grass Bur
Rumex crispus L.
Polygonaceae
Curly Dock
Euphorbiaceae
Dove Weed
Croton capitatus Michx.
Chenopodium sp.
Chenopodiaceae
Goosefoot
Amaranthus sp.
Amaranthaceae
Pig Weed
Rhus toxicodendron L.
Anacardiaceae
Poison Ivy
Conyza canadensis (L.) Cronq.
Asteraceae
Horse Weed
The term "managed" as used in this ordinance means a planned
and designed yard or landscape with the intent to control, direct,
and maintain the growth of natural vegetation.
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Section 3. Managed NaturalLandscaping:
It shall be lawful to grow native and naturalized plants to any
heights, including ferns, wildflowers, grasses, forbs, shrubs, and
trees, in a managed landscape design when said plants were obtained not in violation of local, state, or federal laws. No employee
of the city may undertake to damage, remove, burn, or cut vegetation on a managed natural landscape incorporating native plants,
except those specifically prohibited herein, and except on order of a
court of record following a hearing at which it is established that
noxious weeds exist in a managed natural landscape and that a condition creating a clear and present hazard to public health or safety
has arisen. An action for a court order under this subsection shall
provide that the destruction, cutting, or removal of vegetation shall
be selective unless general cutting, destruction, or removal is necessary to eliminate the offending conditional.
Statements of intent:
1. If a complaint is filed by a citizen or the city against a piece
of property, the burden or proof lies with the complainant to
establish that a health or safety hazard in fact exists. Natural landscapes shall be assumed to be harmless, until proven
otherwise.
2. The city shall not act upon anonymous complaints. The
property owner shall have the right to face the accuser.
3. This and the unmanaged vegetation ordinance shall be
proactively and uniformly enforced, and shall apply to all
property not specifically exempted within the city limits.
4. Aesthetic judgments shall not be a consideration nor play
any role in determining non-compliance or compliance with
the ordinance.
5. The city shall notify the property owner of their rights of
appeal.
6. It shall not be the policy of the city to enter upon private
land and to destroy property thereon without due process of
law.
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APPENDIX D-City of New Berlin v. Donald Hagar
STATE OF WISCONSIN:CIRCUIT COURT BRANCH #I:WAUKESHA COUNTY
CITY OF NEW BERLIN, a
municipal corporations,
Plaintiff,
DECISION
Case No. 33582

-vsDONALD HAGER [sic],
Defendant.

The City of New Berlin commenced an action against the defendant
requesting the imposition of a forfeiture against the defendant at the sum
of $10.00 per day commencing on July 18, 1974, and for a permanent injunction-to enjoin and restrain the defendant from permitting weeds and grass
to grow on his property contrary to the provisions of Section 11.07 of the
Municipal Code of the City of New Berlin. At the time of trial the plaintiff
moved to amend its complaint to include violations of Section 11.07(1) and
(2) with reference to noxious weeds. The Court granted this motion.
Section 11.07 of the Municipal Code of the City of New Berlin provides
as follows:
11.07 NOXIOUS WEEDS. (1) STATE LAW ADOPTED. Sec. 94.20,
Wis. State., is adopted by reference and made a part of this Section.
(2) NOXIOUS WEEDS DEFINED. The following weeds are declared
to be noxious in uncultivated areas and shall be destroyed in the city as
provided by law, at such time and in such manner as shall effectually
prevent them from bearing seed, or spreading to adjoining property, towit: Canadian Thistle, Marijuana that is not grown or cultivated for
lawful commercial purposes, English Charlock or Wild Mustard, Field
Bindweed, commonly known as "Creeping Jenny", Goatsbeard, Field
Dodder, Indian Mustard, Oxeye Daisy, Sow Thistle, Harmful Barberry,
Bull Thistle, Poison Ivy, Ragweed, Leafy Spurge.
(3) WEEDS TO BE MOVED. The weeds and grass in any recorded
subdivision shall not be allowed to exceed 12 inches in height. If the
owner of the lot or parcel upon which such weeds or grass are located
fails to comply, the Director of Public Works shall cause the moving to
be done and the charge assessed as a special tax against the property,
pursuant to sec. 66.60 (16), Wis. Stats."

Section 94.20, Wis. Stats., which is adopted by Section 11.07(1 of
the Municipal Code, provides as follows:
94.20 NOXIOUS WEEDS
(1) The term "noxious weeds" as used in this chapter includes the
following: Canada thistle, leafy spurge and field bindweed (creeping
Jenny) and any other such weeds as the governing body of any munici-

pality or the county board of any county by ordinance or resolution
declares to be noxious within its respective boundaries.
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(2) Every person shall destroy all noxious weeds on all lands which he
shall own, occupy or control. The person having immediate charge of
any public lands shall destroy all noxious weeds on such lands. The
highway patrolman on all federal, state of county trunk highways shall
destroy all noxious weeds on that portion of the highway which he patrols. The town board shall cause to be destroyed all noxious weeds on
the town highways.
(3) The term "destroy" means the complete killing of weeds or the
killing of weed plants above the surface of the ground by the use of
chemicals, cutting, tillage, cropping system, pasturing live stock, or any
or all of these in effective combination, at such time and in such manner as will effectually prevent such plants from maturing to the bloom
or flower stage.
(4) The chairman of each town, the president of each village and the
mayor or manager of each city shall annually on or before May 15 publish a class 2 notice, under ch. 985, that every person is required by law
to destroy all noxious weeds, as defined in this section, on lands in the
municipality which he owns, occupies or controls.
The issue in this case is the constitutionality of Section 11.07 of
the New Berlin Municipal Code. The City alleges that Donald Hagar has violated the ordinance (a) by allowing grass to exceed 12
inches in height on his property, and (b) by failing to destroy all
"noxious weeds" on his property as required by Section 94.20 of the
Wisconsin Statutes. In his answer, Mr. Hagar admitted that he does
allow grass to exceed 12 inches in height on his property. Mr. Hagar testified that, at times during the past year, certain "noxious
weeds" grew on his property. The defendant claim:
(1) The Ordinance violates the due process clauses of the United
States and Wisconsin Constitutions because it has no reasonable basis
in fact and does not and cannot accomplish the purposes that the City
offers for its existence;
(2) The Ordinance violates the equal protection clauses of the United
States and Wisconsin Constitutions because it applies only to recorded
subdivisions and there is no valid distinction between recorded subdivisions and unplatted land in the City of New Berlin;
(3) The Ordinance is enforced arbitrarily, capriciously, and invidiously
and therefore violates the equal protection clauses of the United States
and Wisconsin Constitutions;
(4) The City does not have the power to prescribe and enforce conformity in the choice of landscaping.
The defendant, Donald Hagar, is a professional wildlife biologist. He testified he has attempted to cultivate the approximate two
and one-half acres surrounding his home in a manner "sensitive to
the environment and wildlife". His property contains a variety of
native and non-native grasses such as reed canary grass, bluegrass,
and timothy, and non-grass plants not listed as "noxious weeds"
such as wild aster, goldenrods, and woodland sunflowers. It is Mr.
Hagar's testimony that he actively cultivates the grasses on his
property and has attempted to eliminate all "noxious weeds" from
his property. Mr. Hagar complied with the Court's order to elimi-
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nate the "noxious weeds" from his property, and did so to the satisfaction of Mr. Salantine, the City's weed commissioner.
The defendant argues that there is no rational basis in fact for
the existence of the ordinance. In Caark Oil & Refining Corp. v.
Tomah, 30 Wis.(2d) 547, a city ordinance, enacted to reduce fix
hazards, was held unconstitutional. The Court stated that it was
the duty of the Court "to ascertain upon the whole record whether
it is possible to say that the legislative choice is without rational
basis." If the factual basis is "too thin" for legislative action, the
legislative choice is without rational basis and the legislative act is
unconstitutional. "The City claims, with reference to the growth of
grasses and weeds, that (a) a fire hazard is created affecting surrounding property, (b) there is added to pollution of the air of allergenic substance which would affect persons with allergenic
producing hayfever and other allergenic related illnesses, and (c) a
substantial reduction in property values of adjacent property.
The Court finds nothing in the testimony to justify these claims
by the City." The evidence is undisputed that many people suffer
from allergies, and that some of these people live in the City of New
Berlin. It is also undisputed that the allergies that the ordinance
attempts to eliminate are those caused by allergenic, wind-borne
pollen. "The question then becomes: Does the enforcement of the
ordinance have any effect on eliminating or reducing the amount of
allergenic, wind-borne pollen? The Court is of the opinion this
question must be answered in the negative." It is undisputed that
wind-borne pollen may travel hundreds of miles, and in face Dr.
Fruchtman testified that people in New Berlin could be affected by
pollen coming from the Southwestern United States. The ordinance attempts to eliminate locally grown allergenic plants but affects only twenty-five percent of the City of New Berlin, that is, the
recorded subdivisions. The City in effect says "we will control
wind-borne pollen from 25 percent of the City but not from 75 percent of the City." The City cannot be heard to say that the ordinance is designed to benefit allergy sufferers when 75 percent of the
City is not covered by the ordinance.
The City's fire chief, Mr. Conway, testified that tall grass was a
fire hazard, and the hazard to other property existed because burning embers could be carried to the homes of adjoining property
owners. David Seaberg, an expert in fire lighting with the United
States Forest Service, testified that in his opinion the grass on Mr.
Hagar's property presented no appreciable fire danger. Mr. Seaberg
testified that height is not the predominant characteristic that determines the fire potential of grass. Other factors such as fuel loading and continuity are significant factors in determining the fire
potential. He testified the fuel loading on Mr. Hagar's property is
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only insignificantly greater than the fuel loading on the plot of land
across from the Hagar property which is in an unrecorded subdivision area. Mr. Seaberg testified that the heat generated by a fire on
the Hagar property could only ignite wood at a distance of four feet
if it continued for seven and one-half minutes. He further said that
any grass fire would last less than twenty seconds. There is, according to Mr. Seaberg, no reasonable possibility that a fire on Mr. Hagar's property would spread to either his or adjoining home.
Owners of two properties in the Sunshadows Subdivision testified that their property had been depreciated because of the condition of Mr. Hagar's lot. This in effect was hearsay testimony told to
them by their real estate broker. It is interesting to note that one of
the owners who so testified said she had recently been offered more
for her home than she originally paid for it, but still knows that the
value of the property had depreciated. Howard Hansen, a qualified
real estate broker, testified that the surrounding property was depreciated, basing his opinion on what he perceived to be the desires
of the majority rather than upon market value. Mr. Hansen conceded that if the majority of the residents felt as Mr. Hagar did, the
property would not depreciate but would in fact appreciate in value.
The Court is of the opinion that the Ordinance violates the
Equal Protection Clause of the Constitution. Subdivision 3 of the
Ordinance applies only to recorded subdivisions. The testimony
shows that in the southern one-third of the City of New Berlin only
21.3 percent of the land is platted. In the entire City only 21.8 percent of the land is platted. The Ordinance applies to less than onefourth of the City of New Berlin. This unequal application of the
law is magnified in Section 34 of the City, where Mr. Hagar's home
is located. In that Section only 40 out of the 640 acres are platted
and thus subject to the Ordinance. The land immediately to the
West and South of the Hagar property is unplatted and free from
the restriction of the Ordinance.
In Caledoniav. Racine Lime Stone Co., 266 Wis. 475, the Court
stated the constitutional equal protection test as follows:
...All persons are entitled to equal protection of the law, and any
ordinance limiting or restricting the right to a person to engage in a
legitimate business must apply equally to all persons engaged in a like
business where circumstances and conditions are similar, and that classification of persons to be regulated must be reasonable and substantial. In State ex rel. Ford Hopkins Co. v. Mayor, 226 Wis. 215, 222, 276
N.W. 311, this court said:
(1) All classifications must be based upon substantial distinctions
which make one class really different from another.
(2) The classification adopted must be germane to the purpose of the
law.
(3) The classification must not be based upon existing circumstance
only.
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(4) To whatever class a law may apply, it must apply equally to each
member thereof.
(5) That the characteristics of each class should be so far different from
those of other classes as to reasonably suggest at least the propriety,
having regard to the public good, of substantially different
legislation.'
The City's Ordinance fails to meet this equal protection test.
There is no reason for distinguishing platted from unplatted land.
Certainly the distinction is not germane to the alleged purposes of
the law. If the purpose is fire protection and elimination of allergenic pollens, no one can suggest that tall grass or "noxious weeds"
on unplatted land are any less offensive than grass and "noxious
weeds" on platted land. Unplatted land borders on Mr. Hagar's
property as well as that of Mr. Hagar's neighbors. If the grass and
"noxious weeds" on Mr. Hagar's property are fire hazards and aggravate allergy sufferers, so would the grass and "noxious weeds"
on the unplatted land that surrounds the Sunshadows Subdivision.
Nowhere in the record is there any testimony that suggests the propriety of this distinction.
The Court is of the opinion the Ordinance fails to meet the Caledonia Equal Protection Test, and therefore Subdivision 3 of the
Ordinance is unconstitutional.
"In addition, the Court would observe that the Ordinance is
counter-productive. The testimony before the Court is undisputed
that if native grasses and flowering herbaceous plants are allowed
to grow without human interference, they will dominate and crowd
out and eliminate non-native grasses and other weedy annuals. Mr.
Hagar's property, if maintained uncut, will encourage native and
other grasses which will crowd out weedy pioneer species."
There is no question, and the defendant admits, that "noxious
weeds" grew on his property. This is a violation of the Ordinance,
and the Court so finds. In determining the penalty, the Court considers the total evidence and Mr. Hagar's obvious sincerity, and
fines him the sum of One ($1.00) Dollar and costs. Dated this 21st
day of April, 1976.
BY THE COURT:

CIRCUIT JUDGE

